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From: George Hays

To: Steve Rapp/R1/USEPA/US@EPA; Ken Ena/R2/USEPA/US@EPA; Bernie Turlinski/R3/USEPA/US@EPA; Beverly
Spagg/R4/USEPA/US@EPA ; George Czerniak/R5/USEPA/US@EPA ; David Garcia/R6/USEPA/US@EPA ; MarkA
Smith/R7/USEPA/US@EPA; Doug McDaniel/R9/USEPA/US@EPA; Cynthia Reynolds/ENF/R8/USEPA/US@EPA;

Subject: Fwd: Alabama Opacity Rule: Reply to Alabama Power's Opposition to Petition for Reconsideration of Final Rule
Date: 12/31/2008 04:07 PM
Attachments: 2008 12-31 Reconsideration Reply Final.pdf

Alabama Power opposition to.pdf
2008-12-12 Reconsideration final.pdf

Date: Wed, 31 Dec 2008 13:43:47 -0800

To: johnson.stephen@epa.gov

From: George Hays <georgehays@mindspring.com>

Subject: Alabama Opacity Rule: Reply to Alabama Power's Opposition to
Petition for Reconsideration of Final Rule

Cc: "Gidiere, Stephen" <SGidiere@balch.com>

Bcc: huey.joel@epa.gov, harder.stacy@epa.gov, Tommelleo.Nancy

Dear Administrator Johnson,

Regarding this fall's revision to the opacity rule in the Alabama SIP,
please find attached Petitioners' Notice of Supplemental Authority and
Response to Alabama Power Company's Opposition to Petition for
Reconsideration. For your convenience, I'm also attaching a copy of our
original petition, filed on December 12, 2008, and Alabama Power's
response.

Best Regards,
George E. Hays

George E. Hays

Attorney at Law

236 West Portal Avenue #110

San Francisco, CA 94127

Office: 415/566-5414 Fax: 415/731-1609

e-mail: georgehays@mindspring.com

George E. Hays

Attorney at Law

236 West Portal Avenue #110

San Francisco, CA 94127

Office: 415/566-5414 Fax: 415/731-1609

e-mail: georgehays@mindspring.com
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BEFORE THE ADMINISTRATOR

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of the Final Rule:

Docket ID No. EPA-R04-OAR-
2005-AL-0002

Approval and Promulgation of
Implementation Plans: Alabama:
Approval of Revisions to the
Visible Emissions Rule

N N N N N N N N

PETITION FOR RECONSIDERATION: PETITIONERS’ NOTICE OF
SUPPLEMENTAL AUTHORITY AND RESPONSE
TO ALABAMA POWER COMPANY’S
OPPOSITION TO PETITION FOR RECONSIDERATION

On December 12, 2008, Alabama Environmental Council, Sierra Club,
Natural Resources Defense Council, and Our Children’s Earth Foundation
petitioned the Administrator of the Environmental Protection Agency (“the
Administrator” or “EPA”) to reconsider the final rule captioned above and
published at 73 Fed. Reg. 60957 (Oct. 15, 2008). On December 19, 2008,
Alabama Power submitted a response to the petition. The Petitioners respectfully

submit this response.







First, Alabama Power Company (“APC”) argues that EPA’s decision to give
the Alabama opacity rule final approval without reproposal was legal because in
the proposal to approve the rule, 72 Fed. Reg. 18428, 18428/3, EPA merely
required the state to submit a rule “consistent with” EPA’s recommendations. The
problem with APC’s argument is that in the proposal, EPA clearly defined what it
meant by “consistent with,” namely:

If the revised language does not conform specifically to the recommended

changes, EPA will need to re-evaluate Alabama’s submittal and, if the

changes are approvable, repropose approval of the SIP submittal.
72 Fed. Reg. 18428, 18428/3 (emphasis added). In this sentence, EPA made clear
that to be “consistent” with EPA’s recommendations, the state had to adopt a rule
that was specifically conforming, which Alabama did not do. Accordingly, to be
“consistent with” the groundrules EPA itself set up, EPA must grant this petition
for reconsideration and seek public comment on this matter.

APC then argues that ADEM’s departure from EPA’s recommended
changes meets the “logical outgrowth” test as interpreted by the Eleventh Circuit in
Miami Dade County v. U.S. EPA, 529 F.3d 1049, 1059 (11™ Cir. 2008). A review
of Miami Dade shows otherwise. In that case, the Eleventh Circuit recognized that

a final rule is not a “logical outgrowth” of a proposal unless the parties should have

anticipated that the change was possible and therefore “reasonably should have

.







filed their comments on the subject. Id. (citing Northeast Md. Waste Disposal
Auth. v. EPA, 358 F.3d 936, 952 (D.C. Cir. 2004)). The court added that “notice is
inadequate if ‘the interested parties could not reasonably have anticipated the final
rulemaking from the draft rule.”” Id. (citing Am. Iron & Steel Inst. v. OSHA, 182
F.3d 1261, 1276 (11" Cir. 1999)).

Given this test, and given EPA’s explicit instruction that the state’s
submission was to “conform specifically” to EPA’s recommendations, petitioners
had no reason to expect any deviation from EPA’s recommendations, let alone the
22% daily cap, without a reproposal.

Furthermore, as petitioners pointed out in their petition, not only did
Alabama deviate from EPA’s recommendations in developing its final rule, but
also, Alabama’s PM, ; nonattainment situation changed as well, with EPA
declaring that areas of the state are failing to meet the 24-hour PM, ; standard. See
Petition, at 4-5. Because of these designations, APC’s argument, at 4-5, that the
22% daily average provision simply provided additional support to EPA’s earlier
conclusion that EPA’s recommendations would satisfy Section 110(1) is

disingenuous. Although EPA ignored petitioners’ request to provide comment on







the import of these new designations on the opacity rule, EPA clearly had the 24-
hour standard in mind and relied on the 22% daily average provision to address it:

[T]he rule as submitted includes not only the limits identified by EPA in the
proposal notice but also an additional restriction that a source's daily average
opacity may not exceed 22 percent, excluding periods of startup, shutdown,
load change and rate change (or other short intermittent periods upon terms
approved by ADEM's Director and included in a State-issued permit). As a
result, unlike the opacity limits evaluated in the proposal, the average daily
opacity allowed under the proposed revision as submitted is now no greater
than under the current SIP. In this way, the rule as submitted allows us to
evaluate the possible impact of changes to the opacity standard on the
daily PM NAAQS using the approach we identified in the proposal for
evaluating the possible impact of changes on the annual PM NAAQS.
Since a calendar day is the shortest period over which compliance with the
PM NAAQS is measured, EPA believes it is appropriate under this
approach to evaluate whether the allowed average opacity over a calendar
day would be any greater under the proposed revision, as submitted, as
compared to the existing SIP.

73 Fed. Reg. at 60959/3 (emphasis added).

Under APC’s argument, petitioners should have anticipated the 24-hour
designations and should have anticipated that Alabama’s effort to address that
issue would be a 22% daily cap. Furthermore, petitioners should have anticipated
that EPA would find the daily cap approach “appropriate” even though in the
proposal, EPA said the following about correlating daily average opacity with
particulate emissions:

By calculating and comparing the average quarterly opacities allowed by the

current SIP approved rule, the 2003 ADEM submittal, and the 2003 ADEM
submittal with required changes specified, we can determine which proposed
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SIP change, if any, provides an average quarterly opacity equivalent with, or
more stringent than, the average quarterly opacity allowed by the current SIP
approved rule. Proposed changes that provide average quarterly opacities
more stringent than (or equivalent with) those allowed by the existing SIP
rule are expected to be more stringent than (or equivalent to) the existing SIP
rule.

EPA is not performing similar calculations comparing stringency of
average daily opacity levels under the current rule and the proposed rule
because a generally applicable relationship between opacity and PM mass
emissions cannot be specified over short averaging times (e.g., 24 hours or
less). Even with extensive testing, it is very difficult to establish reliable
correlations between the magnitude of opacity measurements and PM mass
emissions for short averaging times (e.g., 24 hours or less) that will remain
reliable over a longer period of record (i.e., that will establish a direct daily
correlation over a longer period, such as three or more months). Therefore,
opacity may not be a reliable indicator of short-term emissions, or for use in
projecting changes in short-term PM ambient air quality concentrations.

72 Fed. Reg. 18428, 18432/3. A daily opacity cap only works to ensure that
bundling opacity exceedances will not cause PM emission increases (on a daily
average) if there is an exact correlation between opacity and mass PM emissions
such that all 22% daily opacity averages result in the same amount of mass PM
emisssions. Because, as the excerpt above shows, EPA asserted in its proposal that
such a correlation is impossible, it is unreasonable to assume that petitioners
should have anticipated this provision and commented on it.

The Miami Dade decision also provides that even when a final rule is not a
logical outgrowth of a proposal, it will not vacate an agency action for this

procedural failure unless the petitioner shows must demonstrate that “on remand,







[it] can mount a credible challenge . . . and [was] thus prejudiced by the absence of
an opportunity to do so before the agency.” Miami Dade, 529 F.3d at 1061. In
their Petition for Reconsideration, petitioners have mounted a more-than-credible
challenge. Below, petitioners highlight again two of the several reasons already
stated why the final rulemaking, with its 22% daily cap, was illegal.

First, when petitioners submitted their comments about EPA’s
recommendations, they showed that the recommendations were flawed not only
under Section 110(1) but also under Section 302(k) of the Act because they
contained illegal automatic exemptions for startup, shutdown, load change, rate
change, and for periods of up to 2.4 hours per day for any reason. The new rule
still fails to pass the Section 302(k) threshold because the 22% daily cap excludes
periods of startup, shutdown, load change, rate change, and any other period the
ADEM director wishes to grant. These automatic exemptions are an integral part
of the new 22% daily cap provision and, because they are, EPA cannot ignore this
flaw simply because petitioners failed to challenge similar flaws in the 1979 rule.
Just two weeks ago, the D.C. Circuit underscored this very point. See Sierra Club
v. Environmental Protection Agency, No. 02-1135, 2008 U.S. App. LEXIS 25578
(D. C. Cir. Dec. 19, 2008) (Randolph, dissenting):

[A]an agency may give notice and ask for comment on whether an existing
regulation should be modified or repealed or retained, or it may indicate in
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response to comments that it has reconsidered the regulation. See Kennecott

Utah Copper Corp. v. Dep't of Interior, 319 U.S. App. D.C. 128, 88 F.3d

1191, 1214 (D.C. Cir. 1996). Or an agency may give its regulation new

significance by altering other regulations incorporating it by reference. See

id. at 1226-27.

In this rulemaking, the problematic automatic exemption provisions have been
incorporated by reference into the new 22% daily cap provision, so it was improper
for EPA to ignore that flaw.

Second, the 22% daily cap provision is not RACT. APC’s arguments on this
point are unavailing. First, APC argues, at 14, that petitioners should have already
made that comment. Under the logic of Miami Dade, that argument is flawed. The
point is this: if the final rule is not a logical outgrowth of the proposal, then would
comments on the final rule have provided a “credible challenge” to the
rulemaking? The answer is absolutely; the rule as approved must meet RACT
standards, and it does not. Second, APC argues that it does not matter that the
opacity rule does not comport with RACT requirements because RACT SIP
submissions are not yet due. Under Section 172(c)(1), 42 U.S.C. § 7502(c)(1), SIP
submissions applying in nonattainment areas, whenever they are submitted, must
meet RACT requirements.

Conclusion

In their comments to EPA’s proposal, 72 Fed. Reg. 18428 (April 12, 2007),







petitioners showed that the proposal was fundamentally flawed. To address those
flaws and to address the designation of nonattainment areas of the PM, 5 24-hour
standard, ADEM submitted a revised rule. Petitioners have shown that this revised
rule was not a logical outgrowth of the proposal and that had they been given the
opportunity to comment on the revised rule, they would have been able to
demonstrate its illegality. Consequently, this petition for reconsideration should be
granted as requested.
Respectfully submitted this 31* day of December, 2008,

s/ George E. Hays

George E. Hays, Esq.

236 West Portal Avenue #110

San Francisco, California 94127
(415) 566-5414

Counsel for Petitioners
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Implementation Plans: Alabama:
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ALABAMA POWER COMPANY’S
OPPOSITION TO PETITION FOR RECONSIDERATION

Alabama Power Company (“Alabama Power”) opposes the petition for
reconsideration submitted by the Alabama Environmental Council and others
(“Petitioners™). Petitioners request that the U.S. Environmental Protection Agency
(“EPA’) reconsider its final rule published at 73 Fed. Reg. 60957 (Oct. 15, 2008),
which approved certain revisions to the visible emissions portion of the Alabama
State Implementation Plan (“SIP”). The Petitioners have not met the requirements
for reconsideration in the Clean Air Act, 42 U.S.C. § 7607(d)(7)(B), and their
petition should be promptly denied.

l. Petitioners’ Procedural Complaints are Without Merit
Petitioners raise several procedural complaints they say warrant

reconsideration. Their complaints are without merit.

1009538.1







A.  EPA Fully Complied with the Administrative Procedure Act

Petitioners argue that EPA was required to re-propose its approval after the
Alabama Department of Environmental Management (“ADEM?”) included an
additional restriction in the rule limiting a source’s daily average opacity to 22%.
Petition at 5. This argument misunderstands the notice-and-comment requirements
of the Administrative Procedure Act (“APA”), 5 U.S.C. § 553. When conducting
rulemaking under the APA, EPA “can obviously promulgate a final regulation that
differs in some respects from its proposed regulation.” Miami Dade County v. U.S.
EPA, 529 F.3d 1049, 1059 (11th Cir. 2008). An agency “need not conduct a
further round of public comment, as long as its Final Rule is a ‘logical outgrowth’
of the rule it originally proposed.” 1d. at 1058 (quotation and citation omitted;
emphasis added). See also Hall v. U.S. EPA, 273 F.3d 1146, 1162-3 (9th Cir.
2001) (affirming EPA decision not to conduct a further round of public comment
on proposed SIP revision after state altered submission).

That is the case here. In the proposal, EPA conditioned approval on
ADEM’s submission of revised rules “consistent with the recommended changes
outlined in this action.” 72 Fed. Reg. 18428, 18428/3 (Apr. 12, 2007) (emphasis
added). EPA described the recommended changes, discussed the basis for those
changes, and gave Petitioners the opportunity to comment on that course of action.

In the preamble discussion, for example, EPA described the average levels of







opacity allowable on a daily and quarterly basis under the current SIP and the
proposed revisions to the SIP, id. at 18431, and explained why it was appropriate
to rely on comparisons of quarterly opacity to ensure that the revised SIP would be
at least as stringent as the current SIP. Id. at 18432-33. In this analysis, EPA
identified 22% as the average quarterly opacity allowable under the current SIP
and demonstrated why the revised SIP would result in opacity levels at least as
stringent. Id. at 18433. In response to the proposal and Petitioners’ comments on
the proposal, ADEM not only did as EPA instructed, but also added a 22%
restriction as a daily test to ensure beyond doubt that the revised SIP would be at
least as stringent as the current SIP on a daily as well as quarterly basis. The final
rule thus logically flowed from the proposal. The fact that the final text may not
have been exactly what Petitioners expected or wanted is of no consequence. See
Hall, 273 F.3d at 1162 (“There is no rigid requirement that either the States or the
EPA publish the text of proposed SIP revisions.”).

In fact, in their comments, Petitioners took issue with EPA’s conclusions
and argued that EPA should base the opacity rule “upon 24-hour averages,” and
not solely on quarterly averages. See Comments by Alabama Environmental
Council, Sierra Club, Our Children’s Earth Foundation, and the Natural Resources
Defense Council in Response to EPA-R04-OAR-2005-AL-0002-10, July 11,

2007, at 3, 10 (“Petitioners’ Written Comments™”). Thus, Petitioners understood







the issues and stakes that were involved in the proposal and cannot claim now to be
surprised that EPA approved an ADEM rule that also included a daily (i.e., 24-
hour) limit. Indeed, they invited EPA down that path.

The Eleventh Circuit recently held that when the public actually submits
comments on a topic, such comments provide additional “evidence of the adequacy
of the notice.” Miami Dade County, 529 F.3d at 1059. This only makes sense,
given that public comment is designed and intended for the public to influence the
final decision. Id. In short, EPA’s approval of a final rule that not only met all of
the criteria of EPA’s proposal, but also included an additional restriction
specifically directed at the 24-hour National Ambient Air Quality Standards
(“NAAQS”) for particulate matter (“PM”), did not deprive Petitioners of the
opportunity to comment. It addressed comments they actually made.

Petitioners also claim that EPA was required to solicit comment on ADEM’s
choice of a 22% daily limit because it was a “lynchpin” to approvability. Petition
at 7. This argument is not supported by the record. EPA made clear in its final
approval and response to comments that the daily limit simply provided additional
support for EPA’s prior conclusion that the revision satisfied section 110(l) of the
Clean Air Act with respect to the 24-hour NAAQS for PM. 73 Fed. Reg. at
60959/2-3, 60962/2. The fact that EPA approved a final rule that was closer to

what Petitioners sought than the rule EPA proposed to approve does not mean that







the proposal itself was flawed; it is, instead, evidence that all procedural
requirements were met. See Miami Dade County, 529 F.3d at 1059.

B. EPA Followed the Procedures Outlined in the Proposed Rule

Petitioners also argue that EPA deviated from the procedural route it
outlined in the proposed rule. Petition at 7. According to Petitioners, “EPA stated
in the proposal that unless ADEM’s response to EPA’s proposed approval was a
rule that ‘conform[ed] specifically’ to EPA’s proposal, EPA would have to
repropose approval.” Id. Petitioners accuse EPA of “depart[ing] from this
commitment without any explanation.” Id.

As an initial matter, there is no requirement that EPA adopt or follow any
particular procedures in addition to those provided for in the APA. Even if
Petitioners are correct that EPA changed the process it first outlined, it is of no
consequence, and Petitioners’ argument on this point should be rejected out of
hand.

In any case, Petitioners’ argument relies on a partial, selective quotation of
EPA’s statements in the proposed approval and distorts what EPA actually said.
EPA did not say, as Petitioners claim, that ADEM must respond with “a rule that
‘conform[ed] specifically’” to EPA’s proposed approval. Id. (emphasis added).

Instead, EPA said that “[i]f the revised language [from ADEM)] does not conform

specifically to the recommended changes,” then re-proposal would be appropriate.







72 Fed. Reg. at 18428/3 (emphasis added). As to the rule in toto, EPA further
explained that the “revised SIP submission” [i.e., the rule] must “meet[] the

requirements of the CAA and [be] consistent with the recommended changes

outlined in this action.” Id. (emphasis added). In other words, EPA never said that
ADEM’s response must be word-for-word EPA’s recommended changes. Nor did
EPA say that ADEM could not include other elements consistent with EPA’s
recommended changes. Rather, EPA required that ADEM submit a rule
“consistent with the recommended changes.” 1d.

The procedural route outlined by EPA in its proposed approval was followed
to a tee. The revised language that ADEM submitted to EPA did conform
specifically to EPA’s recommended changes. ADEM’s revisions clearly (1)
indicated that a unit is covered by either the existing standard or the new standard,
but not both; (2) provided that the hourly 40% exemption does not apply to sources
subject to the new provisions; and (3) allowed a source to exceed the 20% standard
(up to 100% opacity) during no more than 24 six-minute periods per day. See 72
Fed. Reg. at 18431/1. Thus, EPA found in the final rule that ADEM made “the
necessary revisions proposed by EPA.” 73 Fed. Reg. at 60958/2. In addition to
specifically conforming the revised language to EPA’s recommendations, ADEM
included an additional restriction that a source’s daily average opacity may not

exceed 22%. 73 Fed. Reg. at 60958/3. Taken as a whole, EPA found that “the







proposed SIP revision satisfies the requirements of section 110(l) of the CAA [and]
Is consistent with, but not limited to, the revisions outlined by EPA in the proposal
notice.” Id. at 60959/2-3 (emphasis added). Thus, EPA and ADEM followed
exactly the procedural route that was outlined in the proposed rule—ADEM
revised the language in the rule to conform specifically to EPA’s recommendations
and submitted an overall rule that was in accordance with the Clean Air Act and
consistent with EPA’s proposed rule. EPA has already found this to be the case,
and so reconsideration on this issue should be denied. Id.

C. EPA Did Not Deviate From Its “Standard Practice”

Petitioners claim that EPA somehow violated agency policy and standard
practice in issuing the final rule. Petitioners are wrong.

For example, Petitioners say that “EPA’s standard practice with respect to
SIP revisions has always been to propose approval after the State has actually
developed rule language.” Petition at 9. A prime example of why Petitioners are
wrong is the Hall decision (which Petitioners cited extensively during the public
comment process but now conveniently omit from their petition). See Hall v. U.S.
EPA, 273 F.3d 1146, 1162-3 (9th Cir. 2001). The salient facts of Hall are just like
the facts here: (1) EPA proposed to approve a SIP revision if the state corrected
certain aspects; (2) the state made further revisions to its submittal after soliciting

public comment; and (3) EPA issued its final approval without any further public







comment. The Ninth Circuit upheld EPA’s decision not to conduct a further round
of public comment and held: “[T]here obviously is no requirement that the notice
that initiates the process (the notice of proposed rulemaking) announce the final
rule that ultimately is adopted. The final rule permissibly may differ from versions
that were presented to the public in the notice of proposed rulemaking.” Id. at
1163. It may be that in some cases EPA proposes its approval after the state
develops the final language (though Petitioners do not cite any such case), but that
is clearly not so in every case. Nor can it be said to be “standard practice,” as the
Hall decision makes clear. In any event, in this case, EPA’s proposed approval
(which Petitioners commented on extensively) put Petitioners and the public on
notice that ADEM would develop the revised rule language after the proposed
approval and that no further proposal to approve by EPA would follow. 72 Fed.
Reg. at 18428. Petitioners did not complain of this procedure at the time, and their
after-the-fact complaints now provide no basis for reconsideration.

Petitioners also say that EPA should have followed certain “guiding
principles” set out in a memo to EPA employees in 1993 by a prior EPA
Administrator. This memo is obviously non-binding. In any case, EPA did not
violate the principles in it. Petitioners complain that EPA met with officials from
ADEM after the public comment period closed, but did not meet with them.

Petition at 8-9. That is not a violation of the memo. The paragraph of the memo







that Petitioners rely on refers to meetings with the “public.” ADEM is not the
“public”—it is the EPA-approved state air pollution control agency for the
purposes of the federal Clean Air Act, and it is only appropriate that the two
agencies should meet on these issues. It would have been unusual if they had not.
In any case, the memo provides that “[m]eetings may be held with individual
groups without involving all other interested parties.” Petitioners’ Ex. 5 at 2.
Finally, Petitioners’ objection on this point rings hollow, given that they admit in
their petition that they had discussions with EPA staff about the rule after the close
of the public comment period but before the final rule was issued. Petition at 4-5.
Petitioners further complain that EPA did not ensure that “new data or
information affecting the decision is promptly placed in the public record.”
Petition at 2. However, it is clear from the full context that EPA’s and ADEM’s
discussions did not affect EPA’s decision to approve the rule with certain
revisions—a decision that was already fully explained and supported in the
proposed approval and did not change after the discussions." Instead, the
discussions affected ADEM’s decision to accept EPA’s conditions and to revise the

rule to include EPA’s recommendations and also to include a 22% daily average

! Thus, even if EPA had erroneously relied on this allegedly “new data or
information” in its final approval, the error was not “so serious and related to
matters of such central relevance to the rule that there is a substantial likelihood
that the rule would have been significantly changed if such errors had not been
made,” and so EPA’s action would be upheld on judicial review. 42 U.S.C. §
7607(d)(8).







requirement. 73 Fed. Reg. at 60958.% Petitioners had every opportunity to provide
comments to ADEM on its decision and in fact did so as part of ADEM’s
rulemaking and public hearing in 2008.

D.  Petitioners Are Not Prejudiced by Any Alleged Procedural Errors

Petitioners point to no prejudice they have suffered as a result of EPA’s
alleged procedural shortcomings. As discussed above, Petitioners specifically
commented on the issue of daily limitations, and EPA and ADEM were persuaded
to include such a limitation. The addition of the 22% daily average requirement
only strengthens the environmental protections in the rule and in no way could
change EPA’s determination that the revision will not interfere with air quality
standards. Moreover, pursuant to the requirements of the Clean Air Act, ADEM
solicited public comment and held a public hearing on the revised submission that
EPA approved. Petitioners thus had ample opportunity to voice any concerns they
had about the final rule, and in fact did so. Because the 22% daily requirement
only adds environmental protections to the rule, Petitioners are not prejudiced and

their procedural objections should be rejected. See Miami Dade County, 529 F.3d

2 This point also refutes Petitioners’ argument that EPA did not “complete
the docket” before the rulemaking package was finalized. Petition at 9.

% It is interesting to note that Petitioners did not seek the most direct route for
review of the substance of the final rule—an appeal to the Alabama Environmental
Management Commission and to Alabama state court.
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at 1062 (“[E]ven if there were inadequate notice, the Sierra Club has failed to show
the necessary prejudicial error as to insufficient notice.”).

I1.  Petitioners’ Substantive Complaints Do Not Meet the Standards for
Reconsideration

Two criteria must be met in order for EPA to reconsider a final rule under
the Clean Air Act. 42 U.S.C. § 7607(d)(7)(B). First, the petitioner must
demonstrate to the Administrator that either (1) “it was impracticable to raise such
objection within such time” or (2) “the grounds for such objection arose after the
period for public comment (but within the time specified for judicial review).” Id.
Second, the petitioner must show that the objection is “of central relevance to the
outcome of the rule.” Id. The petition for reconsideration here does not meet either
criterion.

A. None of Petitioners’ Complaints are Based on New Grounds

Petitioners’ request for reconsideration is little more than a re-hash of
comments they made to EPA in response to the proposed approval. All of their
arguments for reconsideration were, or certainly could have been, raised during the
public comment period, and none arose after the public comment period closed.

A prime example is Petitioners’ complaint that the final rule will interfere
with attainment or maintenance of the NAAQS for PM. Petitioners say this is a
new ground that arose after the close of the comment period. Petition at 4-5. But

the issue was thoroughly analyzed by EPA in both the proposed approval and the
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final rule. 72 Fed. Reg. at 18429/1 (“”[W]e considered the impact of Alabama’s
proposed revision on the NAAQS for PM10 and PM2.5 . . . the SIP revision will
not interfere with attainment of either of the PM NAAQS or with other applicable
requirements.”); 73 Fed. Reg. at 60960/3 (“We have considered the impact of
Alabama’s proposed revision on the NAAQS for PM10 and PM2.5, and on other
applicable requirements, and determined that it satisfies the requirements of CAA
section 110(1).”). Moreover, Petitioners provided extensive comments on this
issue, to which EPA responded in the final rule. See Petitioners’ Written
Comments at 6-11; 73 Fed. Reg. at 60960/2.

Petitioners further complain that EPA should have performed or required
additional modeling to support its decision. Petition at 16-7. Again, that exact
Issue was raised by Petitioners in their comments to EPA, and specifically rejected
by EPA in the final rule. See Petitioners’ Written Comments at 7; 73 Fed. Reg. at
60960/2. The same is true of nearly all of Petitioners’ arguments for
reconsideration, including: (1) that EPA’s approval does not meet the requirements
of section 110(l) or section 193, compare Petition at 12-16 with Petitioners’
Written Comments at 4-11; (2) that bundling periods of opacity readings over 20%
for up to 2.4 hours per day would lead to exceedances of mass PM standards based
on Petitioners’ statistical analysis, compare Petition at 12-16 with Petitioners’

Written Comments at 6-11; (3) that the rule runs afoul of EPA’s excess emissions
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policy, compare Petition at 17-8 with Petitioners’ Written Comments at 5-6; and
(4) that the rule does not contain “appropriate” visible emissions limitations,
compare Petition at 18-20 with Petitioners’ Written Comments at 4-6. All of these
arguments were raised by Petitioners in their written comments. In fact, some of
Petitioners’ arguments for reconsideration are nothing more than cut-and-paste out
of their comment letter to EPA. Compare, e.g., Petition at 18-9 with Petitioners’
Written Comments at 4.

Importantly, EPA has already specifically considered and rejected
Petitioners’ complaints. 73 Fed. Reg. at 60960/2. Petitioner admits as much. See,
e.g., Petition at 12 (*In comments filed by the petitioners on the proposal....”), at
17 (“As mentioned in petitioners’ original comments....”). Petitioners’ questions
have thus been asked and answered and simply are not grounds for reconsideration.
See 42 U.S.C. § 7607(d)(7)(B).

Petitioners do raise for the first time an argument that the rule should not
have been approved because “[t]he Rule is not RACT.” Petition at 10-11. But that
argument is neither relevant nor based on any new grounds. RACT applies to
sources in nonattainment areas and must be addressed when the state submits a SIP
revision to address compliance with the applicable NAAQS. Petitioners claim this
Issue is “new” because, after the close of the comment period, EPA proposed to

designate three counties in Alabama as failing to meet the 2006 PM2.5 NAAQS.
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Petition at 5. Petitioners neglect to mention, however, that the SIP revisions to
address that standard, and define RACT, are not due to EPA until 2013. Moreover,
any concerns Petitioners may have about RACT would apply equally to those areas
in Alabama that were designated nonattainment with the 1997 PM2.5 standard in
2005, and Petitioners did not raise that available argument in their earlier
comments. Petitioners will have separate rulemakings in which to address their
RACT comments when ADEM submits SIP revision requests to comply with the
1997 and 2006 standards, and if they considered that issue relevant here they could
have raised the argument during the comment period.

Petitioners” RACT arguments are also substantively flawed.  This
rulemaking was not about approvability of a RACT standard for PM2.5 in
nonattainment areas. It was to determine whether ADEM’s revisions to its
existing SIP complied with the section 110(l) requirement with respect to that SIP.
Compliance with RACT will be addressed in the context of later SIP revisions.
Moreover, contrary to Petitioners’ claims, EPA neither established a national 20%
opacity standard for RACT in the Arizona SIP approval, 69 Fed. Reg. 23103,
23104/2-3 (Apr. 28, 2004), nor required under its Clean Air Fine Particle
Implementation Rule that states meet RACT for PM2.5 by revising their existing
SIP opacity standards. 72 Fed. Reg. 20586 (Apr. 25, 2007) (listing revised opacity

standards as just one mechanism states should consider in upgrading emission
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controls for direct PM2.5 to comply with RACT). Petitioners’ arguments
regarding RACT are neither relevant nor new grounds.

B.  None of Petitioners’ Arguments are of Central Relevance to the
Outcome of the Rule

In order to be “of central relevance to the outcome of the rule” under 42
U.S.C. § 7607(d)(7)(B), an objection must be one that would have changed EPA’s
determination had it been presented in a timely fashion. See Chevron U.S.A., Inc.
v. U.S. EPA, 658 F.2d 271, 274 (5th Cir. 1981) (affirming EPA denial of petition
for reconsideration based on the Administrator’s determination that “the materials
relied upon by [petitioner] would not have changed his determination, and
therefore were not of central relevance to the outcome of the ‘rule’”). That
standard is not met here.

Petitioners’ arguments for reconsideration center on an alleged impact to PM
NAAQS from the final rule, and specifically what they characterize as “bundle[d]
periods of up to 100% opacity for up to 2.4 hours per day.” Petition at 12.
However, as EPA thoroughly explained in both the proposed approval and the final
rule, “the SIP revision will not interfere with attainment of either of the PM
NAAQS or with other applicable requirements.” 72 Fed. Reg. at 18429/1; 73 Fed.
Reg. at 60960/3, 60961. EPA considered Petitioners’ specific arguments about PM
and rejected them. EPA explained the many reasons for doing so, including: (1)

that Petitioners did not submit any data to support their claim that maximum PM
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emissions will occur at 100% opacity and that 100% opacity will occur when the
electrostatic precipitator is turned off, 73 Fed. Reg. at 60961/1; (2) that nothing in
the new rule excuses a source from compliance with applicable PM emissions
limits, id. at 60961/2; (3) that opacity may not be a reliable indicator of short-term
mass emissions or for use in projecting changes in short-term PM ambient air
concentrations, id. at 60961/3; and (4) that Petitioners’ modeling does not
convincingly demonstrate the impact of the rule change on the NAAQS, id. at
60962/1. Clearly, these arguments would not (and did not) change EPA’s
determination to approve the rule and are thus not “of central relevance.” 42
U.S.C. 8§ 7607(d)(7)(B); Chevron, 658 F.2d at 274.
I11.  Conclusion

Petitioners’ request for reconsideration does not meet the standards in the
Clean Air Act—it does not raise any issues of central relevance nor any issues that
could not have been raised in the prior public comment period. Indeed, almost
every argument they raise has already been raised, considered, and rejected by
EPA. The reconsideration process is not an opportunity for parties opposed to a
rule to get a second bite at the apple. It is restricted to new issues of central
relevance that were not and could not have been raised during the public comment
period. Granting reconsideration here would establish an unworkable precedent

and mean that reconsideration is appropriate in nearly every case.
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If Petitioners are dissatisfied with the final rule, their proper avenue for relief
Is judicial review, not reconsideration. In fact, they have already filed a petition
for review with the Eleventh Circuit Court of Appeals, and their complaints can be
heard in that forum. See Alabama Environmental Council et al. v. EPA, No. 08-
16961B (11th Cir.).

The petition should be promptly denied.

Respectfully submitted,
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BEFORE THE ADMINISTRATOR

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of the Final Rule:

Docket ID No. EPA-R04-OAR-
2005-AL-0002

Approval and Promulgation of
Implementation Plans: Alabama:
Approval of Revisions to the
Visible Emissions Rule

N N N N N N N N

PETITION FOR RECONSIDERATION

Alabama Environmental Council, Sierra Club, Natural Resources Defense
Council, and Our Children’s Earth Foundation petition the Administrator of the
Environmental Protection Agency (“the Administrator” or “EPA”) to reconsider
the final rule captioned above and published at 73 Fed. Reg. 60957 (Oct. 15, 2008).
The filing of such petition was suggested in the notice itself. /d. at 60963. The
grounds for the objections raised in this petition arose after the period for public
comment and are of central relevance to the outcome of the rule. The
Administrator must therefore convene a proceeding for reconsideration of the rule
and provide the same procedural rights as would have been afforded had the

information been available at the time the rule was proposed.







BACKGROUND

This final rule revises the visible emissions (opacity) rule in the Alabama
SIP. Before this rule change, the Alabama SIP provided that the opacity of facility
emissions cannot exceed 20% opacity with exceptions for startup, shutdown, load
change, and rate change. The rule also allowed facilities to have one six-minute
period every hour when opacity can rise to 40%.

In 2003, ADEM adopted a revision to this rule that provided that if COMs
are used to establish opacity violations, then the violations are exempt if the total
time in violation is less than 2% of the facility’s operating time in any quarter.
ADEM submitted that rule to EPA as a proposed SIP revision.

In 2007, in the course of creating a proposal for this rulemaking, EPA stated
that the 2003 rule developed by ADEM was not approvable:

[A]s currently written, the revision would allow a source to emit at a higher

allowable average opacity percent level (as measured by COMS in

six-minute increments) on a quarterly basis as well as allowing higher short
term excursions than the current approved SIP allows. Because this
potential for higher average opacity on a quarterly basis could indicate an
increase in particulate matter emissions, and in the absence of a supporting
demonstration of compliance with CAA requirements from the State, we
believe that the 2003 SIP submittal is not approvable as submitted.

72 Fed. Reg. at 18430/3.

EPA then proposed to approve a rule if ADEM made certain changes, which







included the following:
1) The rule had to provide that a source was either covered by the existing
standard or a new standard for COMs-enabled facilities, but not both;
2) The once-per-hour 40% exemption for COMs-enabled facility would be
replaced with a different exemption allowing a source to exceed the 20%
opacity standard by going all the way to 100% opacity up to 2.4 hours per
day, as long as the total time of these exception periods does not exceed two
percent of total quarterly operating time.
Id. at 18430-31.
Significantly, EPA said in the proposed notice that unless Alabama
specifically conformed to these suggestions, it would have to repropose approval:
Alabama’s revised submittal must be consistent with the changes discussed
in this action for EPA to approve its incorporation into the SIP. If the revised
language does not conform specifically to the recommended changes, EPA
will need to re-evaluate Alabama’s submittal and, if the changes are
approvable, repropose approval of the SIP submittal.
Id. at 18428/3. As shown below, the rule ADEM submitted (and the rule EPA
approved does not “conform specifically” to the recommended changes.
EPA took comment on its proposal, and the comment period closed in 2007.
After that, officials from EPA had meetings with the Governor of Alabama,
members of the Alabama Congressional delegation, and ADEM. When petitioners

here found out in June 2008 that these meetings were occurring, petitioners wrote

to EPA and requested a meeting, but EPA never responded to those requests until
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after it had issued the final rule in October 2008, saying it had been advised by
counsel not to meet with petitioners. EPA acknowledged in the final federal
register notice the post-comment period meetings that it had with ADEM and
claimed that “Documents memorializing these conversations are part of the docket
for this action.” 73 Fed. Reg. at 60958/2. EPA also claimed that: “[a]ll documents
in the docket are listed on the www.regulations.gov Web site.” Id. at 60957/2.
Review of the docket on that Web site shows, however, that as of December 12,
2008, no documents memorializing those conversations had been placed in the
docket. Even worse, on June 19, 2008, counsel for petitioners submitted a
Freedom of Information Act Request, 4-RIN-00442-07, that should have yielded
many of the same documents that should appear in the docket for this rulemaking.
Exhibit 1. As of December 12, 2008, almost six months after it was made, that
request still has not been fully complied with. See Exhibit 2, e-mail from LouAnn
Gross.

During the course of the fall, Petitioners learned that even though ADEM
had created a rule that differed from the one described by EPA’s proposal, EPA
intended to issue final approval of the rule without a reproposal. Petitioners wrote
to EPA arguing that a reproposal was necessary, noting that since the close of the

comment period, EPA announced that it intended to designate three counties in







Alabama as failing to meet the 24-hour fine particle (PM, ;) standard and designate
a fourth county as unclassifiable. See Exhibit 3, Letter from Churchman to
Johnson (Aug. 25, 2008). This letter came on the heels of another letter from
Petitioners in June 2008, noting that the rule Alabama had prepared in response to
EPA’s proposal differed from EPA’s suggestions because it contained a 22% daily
average requirement, see Exhibit 4. and noting that petitioners sought the
opportunity to present materials to EPA to discuss whether the 22% daily average
requirement alleviated earlier concerns with the rule.
PROCEDURAL ERRORS
Failing to Repropose Approval of this Rule
Before Taking Public Comment Was a Fatal
Procedural Error

In its final action, EPA acknowledges that EPA and ADEM met after the
close of the public comment period to discuss public comments regarding the
impact this rule would have on attainment of the PM, . NAAQS and that as a result
of those comments, ADEM decided to add an additional limitation, namely the a
22% daily average requirement, in order to address those comments.

Following the close of the comment period, EPA and ADEM discussed

some of the issues raised by the commenters, including comments regarding

the potential impact of a revised Visible Emissions rule on attainment of the

PM, s NAAQS in Alabama. Documents memorializing these conversations

are part of the docket for this action. As a result of these discussions,
ADEM decided to submit the necessary revisions proposed by EPA in our
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April 2007 Federal Register notice to support final approval. ADEM also
decided to include an additional limitation on opacity based on public
comments. This additional provision limits subject sources to a daily
opacity average of no more than 22 percent, excluding periods of startup,
shutdown, load change and rate change (or other short intermittent periods
upon terms approved by ADEM's Director and included in a State-issued
permit).

73 Fed. Reg. at 60958/2.
EPA then goes on to discuss why adding this 22% daily average requirement
makes the rule, in its opinion, approvable.

As discussed above, the rule as submitted includes not only the limits
identified by EPA in the proposal notice but also an additional restriction
that a source's daily average opacity may not exceed 22 percent, excluding
periods of startup, shutdown, load change and rate change (or other short
intermittent periods upon terms approved by ADEM's Director and included
in a State-issued permit). As a result, unlike the opacity limits evaluated in
the proposal, the average daily opacity allowed under the proposed revision
as submitted is now no greater than under the current SIP. In this way, the
rule as submitted allows us to evaluate the possible impact of changes to the
opacity standard on the daily PM NAAQS using the approach we identified
in the proposal for evaluating the possible impact of changes on the annual
PM NAAQS. Since a calendar day is the shortest period over which
compliance with the PM NAAQS is measured, EPA believes it is
appropriate under this approach to evaluate whether the allowed average
opacity over a calendar day would be any greater under the proposed
revision, as submitted, as compared to the existing SIP. Accordingly, EPA
believes both of the findings cited in the April 12, 2007, proposal provide
support for our conclusion that the proposed revision as submitted satisfies
the requirements of section 110(1) with respect to the 24- hour PM NAAQS.

73 Fed. Reg. at 60959/3.

As shown below, the addition of the 22% daily average requirement does
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not, in petitioners’ view, make this rule approvable. Nevertheless, since EPA
found this requirement to be a lynchpin for approvability, EPA should have taken
public comment on the impact of this addition to the rule.

Given that EPA stated in the proposal that unless ADEM’s response to
EPA’s proposed approval was a rule that “conform[ed] specifically” to EPA’s
proposal, EPA would have to repropose approval, and given that EPA has departed
from this commitment without any explanation, EPA’s action to approve this rule
without reproposal is arbitrary and capricious. See Alaska v. United States EPA,
298 F.3d 814, 822 (9" Cir. 2002), aff’d, 540 U.S. 461 (2004).

Furthermore, given the differences between the rule EPA ultimately
approved versus the rule EPA described in the proposal, EPA’s failure to repropose
approval violated the “logical outgrowth” doctrine. Under the Administrative
Procedure Act’s public notice requirements, 5 U.S.C. § 553(b) and (c), “an
agency’s proposed rule and its final rule may differ only insofar as the latter is a
logical outgrowth of the former.” Envtl. Integrity Project v. EPA, 425 F.3d 992
(D.C. Cir. 2005) (citing Shell Oil Co. v. EPA, 950 F.2d 741, 750-51 (D.C. Cir.
1991) (“[W]e have refused to allow agencies to use the rulemaking process to pull
a surprise switcheroo on regulated entities.”)). A final rule is a “logical outgrowth”

of a proposed rule only if interested parties “should have anticipated” that the







change was possible and filed their comments on the subject during the comment
period. Northeast Maryland Waste Disposal Auth. v. EPA, 358 F.3d 936, 947
(D.C. Cir. 2004) (quoting City of Waukesha v. EPA, 320 F.3d 228, 245 (D.C. Cir.
2003); see also Ober v. United States Environmental Protection Agency, 84 F.3d
304, 314-15 (9th Cir. 1996) (EPA violated 5 U.S.C. § 553(b)-(c) by relying upon
material submitted in support of a proposed SIP revision by the state after the
public comment period had closed).

No one could have anticipated during the comment period that either ADEM
or EPA would have turned to a daily average provision in an attempt to remedy the
rule’s flaws. Consequently, EPA violated the Administrative Procedure Act, 5
U.S.C. § 500 et seq. by failing to take comment on the daily average amendment.

Other Procedural Irregularities

As mentioned above, after the close of the comment period, petitioners
learned of the extensive post-comment period meetings between EPA and ADEM
as well as various officials regarding this rule. ADEM was clearly a rule
proponent. Given that these meetings were occurring, petitioners requested in
writing on several occasions an opportunity to present their views, and these
requests were ignored, in violation of agency policy. As the 1993 Memorandum

from Carol Browner shows, EPA’s policy is that “all interests should have an equal
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opportunity to meet with EPA.” See Memorandum to All Employees, Serving the
Public Interest (1993), at 2 (Exhibit 5). EPA’s departure from that policy in the
face of at least two specific meeting requests was arbitrary and capricious.

This memorandum also says that it is “of paramount importance [that] any
new data or information affecting the decision [be] promptly placed in the public
record.” As mentioned above, EPA acknowledges its post-comment period
meeting activity, yet none of that information was promptly placed in the public
record, and to date, almost two months after the final action, the material still has
not been included in the public record. Once again, EPA’s departure from standard
practice here was arbitrary and capricious.

Indeed, upon information and belief, EPA’s standard practice with respect to
SIP revisions has always been to propose approval after the State has actually
developed rule language. EPA’s action proposing to approve a SIP revision that
did not actually exist was in and of itself arbitrary and capricious.

Finally, upon information and belief, EPA’s standard practice is to complete
the docket for any SIP revision before the rulemaking package is finalized. Given
the absence of material from the docket that EPA claims exists in the final federal
register notice, that practice was clearly not followed here.

EPA’s action finalizing this rule in the face of all of these procedural
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irregularities was arbitrary and capricious, and for these reason, this petition should
be granted.
SUBSTANTIVE ERRORS

Had EPA reproposed approval as it should have, petitioners would have
been able to point out the following fundamental problems with the rule that the
22% daily average requirement does not solve.

The Rule is Not RACT

Because Alabama has PM 2.5 nonattainment areas for both the annual and
24-hour standards, under Section 172(¢)(1) of the Clean Air Act, the state must
adopt reasonably available control measures, including at a minimum reasonably
available control technology. 42 U.S.C. § 7502(c)(1). In its Clean Air Fine
Particle Implementation Rule, 72 Fed. Reg. 20586, 20621 (April 25,2007), EPA
noted that RACT for stationary sources would include “revised opacity standards.”
EPA has further and stated that “[a] 20% opacity standard has been determined to
be reasonably available across the country.” Proposed Rule: Disapproval of
Implementation Plans, Arizona Department of Environmental Quality, 65 Fed.
Reg. 79037 (Dec. 18, 2000), Exhibit 6.

In this case, at a minimum, EPA should have analyzed whether the Alabama

SIP rule, as submitted, meets the requirements of RACT. Petitioners submit that
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had EPA conducted its analysis, it would have determined that this rule, which
allows 100% opacity for up to 2.4 hours per day as long as daily average opacity
does not exceed 22% is not RACT, since EPA has already determined that RACT
for opacity rules is a straight 20%. It is worth noting that in Arizona rulemaking
action cited above, EPA received public comment from the Arizona Mining
Association that the rule under consideration there (a 40% opacity rule) because it
was at least as stringent as the rule already on the books. Final Rule, Revision to
the Arizona State Implementation Plan, Arizona Department of Environmental
Quality, 67 Fed. Reg. 59456, 59457 (Sept. 23, 2002), Exhibit 7. EPA responded
that it did not matter, saying the rule was “deficient because it allows for a
potential relaxation of the opacity standard to . . . less than the “RACM/RACT”
that should be prescribed.” Id. In this case, because the Alabama opacity revision

is not as stringent as RACT, it should not have been approved.
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The Rule Does Not Meet the Requirements of Section 110(1) or Section 193!
EPA asserts that this rule does not run afoul of Section 110(1)’s prohibition

against approving any provision that would interfere with an air quality standard or
any other requirement of the Act. In comments filed by the petitioners on the
proposal, petitioners explained that allowing a facility to bundle periods of up to
100% opacity for up to 2.4 hours per day would lead to exceedances of mass
particulate matter standards. See Petitioners’ Comment Letter (July 11, 2007), at
11-12. EPA’s argument bundling opacity exceptions will not lead to interference
with the 3-hour mass emission limit because the mass emission limit will still be in
place is absurd. For almost all sources, compliance with a mass standard can only
be determined through a stack test. It is compliance with the basic opacity
standard (using 6-minute averages) that ensures that facilities are operating their

controls properly, thus ensuring compliance with mass particulate matter emission

"Section 193 provides that: “No control requirement in effect, or required to be
adopted by an order, settlement agreement, or plan in effect before the date of the
enactment of the Clean Air Act Amendments of 1990 in any area which is a
nonattainment area for any air pollutant may be modified after such enactment in
any manner unless the modification insures equivalent or greater emission
reductions of such air pollutant.” The same arguments made below (that this
revisions does not insure that it will not lead to an increase in particulate matter
emissions) apply with even more force to the Alabama nonattainment areas where
Section 193 applies.
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limits). Thus, allowing bundled periods of 100% opacity violates Section 110(1).

As for EPA’s position that the 22% daily average requirement ensures that
this rule will not allow particulate emissions to increase — petitioners assert that
EPA’s position is irrational. If EPA’s position were correct, then all 22% daily
averages would yield the same amount of particulate emissions. For example, EPA
points out that under the old SIP rule, a daily average would be produced under the
following scenario: “40 percent for 24 six-minute averages per day and up to 20
percent for the remainder of the day.” 73 Fed. Reg. at 60958/2-3. The following
scenario would also produce a 22% daily average: 100% opacity for 24 six-minute
averages and 13.3 percent for the remainder of the day. Would these two scenarios
produce the same amount of particulate? EPA has done no technical analysis to
determine if this would be so. In addition, EPA asserts in the final notice itself that
“a reliable and direct correlation could not be readily established, particularly for
short-term periods.” Accordingly, EPA has no technical basis for concluding that a
22% daily average opacity limit will ensure that allowing a bundle of opacity
exceedances will not lead to increased short-term particulate emissions.

Indeed, the attached report of Bill Powers, opines that as opacity levels
increase, opacity monitors underestimate the amount of particulate being emitted.

See Exhibit 8. Furthermore, the attached report of Mr. Shefftz, Exhibit 9, suggests
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that from a statistical perspective, it makes no sense to equate 24 consecutive
periods of noncompliance (that is clumping all the violations together) with one
such period every hour over the course of one day because the probability is that
randomly spaced events will not lead to the frequency of violations that aggregated
events would. Shefftz statistical proof matches Powers’ real-world experience. As
Powers says:

The proposed revision effectively changes a standard based on a 6-minute
interval to a standard based on a daily interval. This transforms what is
currently a continuous 6-minute interval compliance standard into a periodic
(24-hour average) demonstration of compliance. Under the existing opacity
regulation, a source can exceed the 20 percent opacity limit for only one
6-minute interval in any hour before a non-exempt exceedance is registered.
The applicable SIP-approved opacity regulation requires a regulated source
to maintain continuous compliance with the opacity limit to avoid unexcused
exceedances. Under the proposed new standard, a regulated source can have
144 minutes of continuous exceedances of the 20 percent opacity on any
given, to any level of opacity up to 100 percent, and still be in compliance if
the daily 24-hour average opacity is 22 percent or less. Major opacity spikes
above 40 percent, which are classified as exceedances under the current rule,
would be in compliance under the proposed revisions. Thus, the proposed
revisions would allow long periods of continuous non-compliance with the
20 percent opacity limit to be classified as complying with the opacity limit
so long as the daily opacity average does not exceed 22 percent.

The typical range of opacity at the TVA Colbert Unit 5 stack [an
Alabama facility] is in the range of 9 to 14 percent opacity . ... A likely
reason that TV A attempts to maintain the Unit 5 stack opacity in this range
is to provide some operating cushion relative to the 6-minute 20 percent
opacity limit. The 9 to 14 percent opacity range correlates to a particulate
matter emission rate of approximately 0.04 to 0.09 Ib/MMBtu (see Figures
6a and 6b). If Unit 5 simply has to avoid more than 24 exceedances of 20
percent during a 24-hour period and keep the 24-hour average opacity at or
below 22 percent, then Unit 5 will be able to operate much closer to the 20
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percent limit without concern that this will result in opacity exceedances.
The reason for this is that a continuous integrated average of the opacity on
Unit 5 over the course of the 24-hour period will be maintained by TVA
Colbert and the operator will be able to track compliance with the 22 percent
opacity 24-hour limit on a continuous basis. There will be no need to
maintain the current opacity cushion necessary to avoid 6-minute
exceedances, as the operator will have plenty of time to “smooth out” the
opacity average toward the end of the 24-hour period if the average stays at
or above 22 percent initially. The same is true in reverse. If the opacity
trend early in the 24-hour period is significantly below 20 percent and no
6-minute periods above 20 percent are occurring, operator vigilance can be
relaxed toward the end of the period. This is especially true in the last 2 to 3
hours of the 24-hour period, as at that point on the 24-hour clock there will
be effectively no possibility of causing an exceedance unless there is a
complete failure of the particulate control system.

Specifically with respect to TVA’s Colbert Plant Unit 5, what this
means in practical terms is that average particulate emission rate on Unit 5
would increase. The typical particulate emission rate now from Unit 5 is
approximately 0.07 Ib/MMBtu. This equates to an opacity level of
approximately 11 to 12 percent. The Unit 5 operator will have the ability to
“drive” the 24-hour opacity average to a pre-determined target if the only
requirements are: 1) no more than 24 exceedances of 20 percent opacity in
each 24-hour period, and 2) average opacity over the 24-hour period can not
exceed 22 percent. If the unit averaged 50 percent opacity over the first
twenty 6-minute periods in a 24-hour period, the operator would know that
only four additional 6-minute periods above 20 percent opacity are
allowable and that the average opacity over the remaining two hundred and
twenty (220) 6-minute periods in the 24-hour period could not exceed 19.5
percent.

Assume the average Unit 5 opacity increases to 20 percent on
following adoption of the proposed revisions to the opacity rule as operators
understand that there is no longer a need to maintain a substantial cushion
between actual stack opacity and the 20 percent 6-minute opacity limit.
Assume also that 20 percent opacity on Unit 5 accurately represents the
applicable 0.12 Ib/MMBtu particulate limit . . . . In this case, the actual
particulate emission rate on Unit 5 would increase from a typical current
level 0of 0.07 Ib/MMBtu to 0.12 Ib/MMBtu, nearly a doubling of particulate
emissions, with no opacity exceedances being recorded.
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This same principle would apply to other sources in Alabama that
would be subject to the proposed revised opacity regulation. The particulate
matter emissions would undoubtedly increase as a consequence of the
relaxation of the applicable opacity limitation. And because stack testing for
particulate matter is generally only required once per year, neither ADEM,
EPA nor the public would have the ability to identify these increases, much
less to measure them. Similarly, because the proposed revised opacity
regulation takes the “once per hour (24 per day) up to 40 percent” exception
from the existing Alabama SIP at 335-3-4-.01 and allows sources to bundle
those 24 available daily exemptions in any manner, including using them
consecutively, and allows up to 100 percent opacity, the proposed revised
opacity regulation would result in far more particulate matter being emitted
from TVA’s Colbert Plant and from other sources in Alabama that would be
subject to the new opacity regulations.

Given the likelihood, as Powers and Shefftz opine, that this new rule will
actually cause increases in the amount of particulate that will be emitted in
Alabama, EPA should have required the State to make a technical demonstration
that this revision will not cause or contribute to interference with an ambient air
quality standard or any other applicable requirement. EPA’s own regulations
require nothing less. 40 C.F.R. § 51.104 provides that: “states may revise [a SIP]
from time to time consistent with the requirements applicable to implementation
plans under this part.” In other words, with respect to approvability, proposed
revisions are to be held to the same standards as the plans themselves. Plans
themselves, in order to be approved, must contain a modeling demonstration
showing that they are adequate to attain and maintain the relevant ambient air

quality standard. 40 C.F.R § 51.112(a) (“The adequacy of a control strategy shall
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be demonstrated by means of applicable air quality models, data bases, and other
requirements specified in appendix W of this part (Guideline on Air Quality
Models).”). No demonstration was ever performed showing that the 22% daily
average will prevent any interference with an air quality standard or other
applicable requirements. Indeed, when Ohio proposed to revise its opacity rule in
2005 to allow for exempt periods, EPA proposed to disapprove it, noting that
“Ohio provided no analyses or demonstration that the emissions that are allowed
by its revised rule but are prohibited by the current SIP would not interfere with
attainment or other applicable requirements.” Proposed Rule: Approval and
Disapproval of Ohio Implementation Plan for Particulate Matter, 70 Fed. Reg.
36901 (June 27, 2005).
The Rulemaking Ratifies Illegal Provisions

As mentioned in petitioners’ original comments, prohibited rule incorporates
several exemptions into its new provisions that are not approvable, and the 22%
exception does not cure these flaws. EPA’s excess emissions policy, Exhibit 11,
does not permit approval of these startup, shutdown, load change, and rate change
exemptions. Furthermore, the Director’s Discretion provision contained in the rule
is also prohibited. See Exhibit 10, Guidance Document for Correcting Common

VOC & Other Rule Deficiencies. EPA cannot turn a blind eye to these defects
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simply because the rule being amended contains them. Indeed, in addressing the
proposed revision to the Arizona opacity SIP above, EPA specifically stated that
the fact that it had previously approved “in error . . . is not a legal justification to
reinforce this error” in a new action. 67 Fed. Reg. at 59457. Because this new
provisions for COMs sources contains these forbidden provisions, even if the 22%
daily average provision cured the rule’s other flaws, the rule should not have been
approved.

The New Rule, With 22% Provision Does Not Meet Part 51°s Mandate that
the SIP Contain “Appropriate” Visible Emissions Limitations

EPA requires that SIPs contain “appropriate” visible emission limitations:

The plan must provide for . . . establishment of a system for detecting

violations of any rules and regulations through the enforcement of

appropriate visible emission limitations and for investigating complaints.
40 C.F.R. § 51.212(b).

Long ago, EPA explained the purpose of these limitations, and in so doing,
explaining the nature of “appropriate” opacity standards. In 1974, EPA explained
that opacity standards were necessary to ensure that particulate matter “control

equipment is properly maintained and operated.” Air Programs; Standards of

Performance for New Stationary Sources — Additions and Miscellaneous

- 18 -







Amendments, 39 Fed. Reg. 9308, 9309 (March 8§, 1974).% In this notice, EPA
explains that “opacity standards are a necessary supplement to concentration/mass
standards.” Id. EPA noted that particulate matter compliance could only be
determined using EPA method 5 (still the method for determining particulate
matter compliance in Alabama today). In 1974, Method 5 testing was expensive,
costing $3,000 to $10,000 per test at that time, and such testing required 300 man-
hours of technical and semi-technical personnel. /d. EPA went on to explain that
because of scheduling and preparation difficulties, it was seldom possible to
schedule Method 5 tests with less than 2 weeks notice, meaning they could only be
conducted “on an infrequent basis.” Id. Thus, EPA concluded, if there were no
standards other than mass or concentration standards for particulate matter, it
would be possible for facility operators to operate and maintain their control
equipment inadequately “except during periods of performance testing.” Id. EPA

therefore determined that facilities must comply with opacity standards “at all

>EPA adds: “Opacity . . . is established as an independent enforceable standard,
rather than an indicator of maintenance and operating conditions because
information concerning the latter is peculiarly within the control of the plant
operator. Furthermore, the time and expense required to prove that the proper
procedures have been followed are so great that the provisions of 40 CFR 60.11(d)
by themselves (without opacity standards) would not provide an economically
sensible means of ensuring on a day-to-day basis that emissions of pollutants are
within allowable limits.” Id.
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times” except during periods of allowed exemptions. /d.

With this rule, even with the 22% daily average requirement, EPA has
approved an opacity rule that will allow periods of up to two hours when a facility
need not be properly maintained and operated. Accordingly, this “inappropriate”
rule fails to comport with the requirements for 40 C.F.R. § 51.212(b).

CONCLUSION

For the reasons set forth above, this Petition for Reconsideration should be
granted. Accordingly, EPA should stay effectiveness of the rule and convene a
proceeding for reconsideration of the rule and provide the same procedural rights
as would have been afforded had the information been available at the time the rule
was proposed.

Respectfully submitted this 12" day of December, 2008,

s/ George E. Hays
George E. Hays, Esq.
236 West Portal Avenue #110

San Francisco, California 94127
(415) 566-5414

Counsel for Petitioners
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George Hays
Attorney at Law
236 West Portal Avenue #110
San Francisco, CA 94127
Office: 415/566-5414 Fax: 415/731-1609

June 19, 2008
via electronic mail:

Stacy Harder, harder.stacy@epa.gov

Regulatory Development Section

Air Planning Branch

Air, Pesticides and Toxics Management Division
12th Floor

U.S. Environmental Protection Agency, Region 4
61 Forsyth Street, S.W.

Atlanta, Georgia 30303

Re: Freedom of Information Act Request
Dear Ms. Harder:

Previously, my colleague William Moore sent you a Freedom of
Information Act Request regarding EPA-R04-OAR-2005-AL—-0002. That
request was FOIA Request No. 4-RIN-00442-07. The date of that FOIA was April
19, 2007. For your convenience, I have attached a copy of that earlier request. 1
am now writing to obtain any and all materials that would be responsive to that
earlier request that EPA has not already sent.

Sierra Club and AEC request that to the extent that it is feasible to do so,
that EPA furnish Sierra Club and AEC with electronic copies of the documents
requested above (to minimize the expense and burden of copying).

Pursuant to 5 U.S.C. § 552(a)(4)(A)(i11) and 40 C.F.R. § 2.107(1), Sierra
Club and AEC hereby request a fee waiver for all copying costs, mailing costs,
and other costs related to locating and tendering the documents, in accord with the
attached fee waiver statement.
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Stacy Harder
June 19, 2008
Page 2

In making this request, we are not waiving any issues raised in our appeal of
EPA’s response to the earlier FOIA. That appeal is dated August 29, 2007.

You may contact me at (415) 566-5414 or via e-mail at
georgehays@mindspring.com to further discuss EPA’s response to this request.

Thank you for your prompt attention to this matter.
Yours Sincerely,

s/George E. Hays

CcC:

Alabama Environmental Council, Inc.,
http://www.aeconline.ws/index.php?sn =272,

2717 7th Ave S, Birmingham, AL 35203-3402

Pat Gallagher, Sierra Club, Pat.Gallagher@sierraclub.org,
85 Second Street, 2nd Floor, San Francisco, CA 94105
J. I. Palmer, Jr., palmer.jimmy@epa.gov

Carol Kemker, kemker.carol@epa.gov

Kay Prince, prince.kay@epa.gov

William D. Anderson, anderson.bill@epa.gov

Scott Gordon, gordon.scott@epa.gov

Alan Dion, dion.alan@epa.gov

Adam Kushner, kushner.adam@epa.gov

Nancy Tommelleo, tommelleo.nancy@epa.gov
rd4foia(@epa.gov

hqg.foia@epa.gov
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The Law Office of

William J. Moore, II1
1648 Osceola Street
Jacksonville, FL. 32204
Office: (904) 685-2172 Fax: (904) 685-2175

April 19, 2007
via electronic mail:

Stacy Harder, harder.stacy@epa.gov

Regulatory Development Section

Air Planning Branch

Air, Pesticides and Toxics Management Division
12th Floor

U.S. Environmental Protection Agency, Region 4
61 Forsyth Street, S.W.

Atlanta, Georgia 30303

Re: Freedom of Information Act Request
Dear Ms. Harder:

Pursuant to the Freedom of Information Act, 5 U.S.C. § 552, and relevant
U.S. Environmental Protection Agency (EPA) regulations set forth in 40 C.F.R.
Part 2, subpart A, I am writing on behalf of Sierra Club and Alabama
Environmental Council, Inc. (“AEC”) to request the following information:

All documents related in any way to:

(1) EPA-R04-OAR-2005-AL-0002;

(2) the Proposed Rule (“Approval and Promulgation of Implementation
Plans: Alabama: Proposed Approval of Revisions to the Visible

Emissions Rule”), published at 70 Fed. Reg. 18428 (April 12, 2007);

(3) Alabama SIP rule 335-3—4-.01, including any submissions by
Alabama to revise that rule in the State Implementation Plan; and
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Stacy Harder
April 19, 2007
Page 2

(4) air modeling relating to the State of Alabama’s (or any area within
Alabama) compliance or non-compliance with the National Ambient
Air Quality Standards (NAAQS) for particulate matter, including PM-
10 and PM-2.5.

This request includes, but is not limited to, any records created or generated
after July 1, 2001, including calendars of meetings, telephone calls or other
communications between (1) any individuals employed by the United States and
(2) representatives of the Tennessee Valley Authority, Alabama Power, Southern
Company, or the Utility Air Regulatory Group (“UARG”) and any other industry
or advocacy group or entity. This request also includes, but is not limited to, any
e-mails and attachments, and any other electronic media regarding this matter,
including any e-mails regarding this matter sent to or from any employees of any
agency of the United States through personal e-mail accounts or e-mail accounts
associated with the Republican National Committee (“RNC”). This request also
includes any internal EPA memoranda regarding this matter and any
communications regarding this matter between EPA and the U.S. Department of
Justice. This request also includes all materials relied on in developing the
proposed rule including any and all modeling information. Offices with
knowledge of this matter will probably include the Air, Pesticides, Toxics
Management Division and the Office of Environmental Accountability at Region 4
and the following offices at headquarters: the Office of Air and Radiation, the
Office of Enforcement and Compliance Assurance, and the Office of General
Counsel.

Sierra Club and AEC request that to the extent that it is feasible to do so,
that EPA furnish Sierra Club and AEC with electronic copies of the documents
requested above (to minimize the expense and burden of copying).

Pursuant to 5 U.S.C. § 552(a)(4)(A)(i11) and 40 C.F.R. § 2.107(1), Sierra
Club and AEC hereby request a fee waiver for all copying costs, mailing costs,
and other costs related to locating and tendering the documents, in accord with the
attached fee waiver statement.







Stacy Harder
April 19, 2007
Page 3

Y ou may contact me at (904) 685-2172 or via e-mail at wmoore@wjmlaw
.net to further discuss EPA’s response to this request.

Thank you for your prompt attention to this matter.
Yours Sincerely,

s/William J. Moore, 111

CC:

Alabama Environmental Council, Inc.,
http://www.aeconline.ws/index.php?sn=272 ,

2717 7th Ave S, Birmingham, AL 35203-3402

Pat Gallagher, Sierra Club, Pat.Gallagher@sierraclub.org,
85 Second Street, 2nd Floor, San Francisco, CA 94105
J. I. Palmer, Jr., palmer.jimmy(@epa.gov

Carol Kemker, kemker.carol@epa.gov

Kay Prince, prince.kay@epa.gov

William D. Anderson, anderson.bill@epa.gov

Scott Gordon, gordon.scott@epa.gov

Alan Dion, dion.alan@epa.gov

Adam Kushner, kushner.adam@epa.gov
rd4foia(@epa.gov

hqg.foia@epa.gov

enclosure:
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Subject: Delay in Completing FOIA Response

Sensitivity:

To: georgehays@mindspring.com

Cc: Callahan.Kindra@epamail.epa.gov,
Gray.Rosie@epamail.epa.gov

X-Mailer: Lotus Notes Release 6.5.5 November 30, 2005

From: Gross.LouAnn@epamail.epa.gov

Date: Thu, 6 Nov 2008 17:42:56 -0500

Page 1 of 2

X-MIMETrack: Serialize by Router on EPAHUB11/USEPA/US(Release 8.0.1|February 07,

2008) at

11/06/2008 05:41:12 PM

X-ELNK-Received-Info: spv=0;

X-ELNK-AV: 0

X-ELNK-Info: shv=0; sbrc=.0; sbf=0b; sbw=000;
X-Esetld: 6CDE982BE9E2706973D8987BEAB731

Mr. Hays:

| am LouAnn Gross, Chief of the FOIA and Records Services Section in
Region 4. Thank you very much for taking the time to speak with me on

Tuesday, November 4, 2008, regarding the further processing of your FOIA

request and the delay in completing our response to you on that matter.

The request came into our office for processing and was assigned to
appropriate organizational component (s) for processing. Region 4 took
the lead on the request, although other component(s) of the Agency were
required to provide responsive records to an established electronic
mailbox/database. This particular mailbox/database had not been used in
Region 4 prior to this request. However, based on information provided
to us by other prior users, we felt the mailbox/database would be useful

in assisting us with the large volume of responsive records which
included duplicate emails and attachments that had been created on this
matter and would ultimately need to be reviewed for this request.

As | explained, for the most part, the delay must be attributed to a
number of factors such as voluminous records being sent from other
Regions throughout the Agency into a database which is new to Region 4
and its FOIA Specialists; replication of records within the database

upon assignment of privilege status; and a final discretionary privilege
review which is conducted on all FOIA matters.

During the discretionary privilege review, we determined that additional
records or redacted portions of records would be provided to you in
response to this request, therefore you will receive at least one more
interim response and a final letter regarding any exempt records.

| can assure you that daily reviews are taking place on this matter and

as soon as the document review has been completed, you will receive the
final response. Thank you very much for being patient with us as we

file://C:\Users\GEORGE~1\AppData\Local\Temp\eud17.htm

12/12/2008
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work to complete the processing of this request.
Thanks,

LouAnn Gross, Chief

FOIA and Records Services Section
ENVIRONMENTAL PROTECTION AGENCY
61 Forsyth Street

Atlanta, GA 30303

(404) 562-9642 (Voice)

(404) 562-8054 (Fax)

Information from ESET NOD32 Antivirus, version of virus signature database
3591 (20081106)
The message was checked by ESET NOD32 Antivirus.

http://www.eset.com

file://C:\Users\GEORGE~1\AppData\Local\Temp\eud17.htm 12/12/2008
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August 25, 2008

Administrator Stephen L. Johnson

United States Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

Re: Proposed Alabama Opacity Revision
Dear Administrator Johnson,

I am writing to you again regarding a proposed change to the Alabama State
Implementation Plan regarding opacity standards. I previously wrote to you on June 20
of this year on behalf of my organization as well as three other groups concerned about
Alabama air quality. At that time, I noted that you and your staff had been involved in a
number of meetings with the proponents of a relaxation to Alabama’s opacity rules, and 1
asked for a meeting where we might have the opportunity to express our views. So far, you
have not even given me the courtesy of a response.

On Friday, the Alabama Environmental Management Commission adopted a relaxation to
Alabama’s opacity rules. As you know, if the EMC’s action becomes final (and we
currently considering whether to challenge it at the state level) in order for that action to
become law, EPA must approve it into the SIP. If it wasn’t troubling enough that EPA has
refused to meet with my organization about this very controversial issue, now I have been
informed that EPA is considering giving final approval to this rule without even putting out
a proposal. In doing so, EPA would apparently rely upon a proposed rulemaking
discussing why a previous proposed SIP revision regarding opacity was unacceptable. See
72 Fed. Reg. 18428 (April 12, 2007) and 72 Fed. Reg. 32569 (June 13, 2007). That proposal
cannot serve as an adequate basis from which EPA can proceed because there was not
even rule language available upon which to comment. Furthermore, since that time,
circumstances related to air quality in Alabama have materially changed. Just last week,
EPA announced that it intended to designate three counties in Alabama as failing to meet
the 24-hour fine particle (PMz5) standard and designate a fourth county as unclassifiable.
See http:/ /www.epa.gov/pmdesignations/2006standards/rec/letters/04_AL_EPAMOD.pdf . Given the
profound short-term impacts that could be caused by the proposed relaxation to Alabama’s
opacity rule and EPA’s failure to address those issues at all in its 2007 federal register
notices, going forward with final rulemaking on the opacity rule without public comment
would be irresponsible, unwise, and illegal.

Thank you in advance for your attention to this matter.

For a Clean and Healthy Alabama

2 d

Michael J. Churchman
Executive Director







CC:

Jimmy Palmer
Beverly Banister
Mary J. Wilkes
Charles Ingebretson
Marcus Peacock
Granta Nakayama
Adam Kushner
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June 20, 2008

Administrator Stephen L. Johnson

United States Environmental Protection Agency
Avriel Rios Building

1200 Pennsylvania Avenue, NW

Washington, D.C. 20460

Dear Administrator Johnson,

| am sending this letter on behalf of my organization, Alabama
Environmental Council, as well as Sierra Club, Natural Resources Defense
Council, and Our Children’s Earth Foundation. We are writing to request a
meeting with you to discuss EPA’s proposal to approve the Visible Emissions
(opacity) portion of the State Implementation Plan (“SIP”) revision submitted to
EPA, by the Alabama Department of Environmental Management (“ADEM”),
on September 11, 2003 (the 2003 ADEM submittal’’). In Federal Register
notices published April 12, 2007 (72 Fed. Reg. 18428) and June 13, 2007 (72
Fed. Reg. 32569), EPA identified this proposed rulemaking by Docket ID No.
EPA-R04-OAR-2005 —AL-0002.

Only recently, we learned that although the comment period on this
proposal closed in July 2007, EPA personnel have met with representatives of
ADEM numerous times since then to discuss the approvability of the rule as
discussed in the April 2007 Federal Register notice as well as the approvability
of a yet-altered rule. See Letter from Governor Bob Riley to Administrator
Stephen L. Johnson, June 17, 2008, attached. Governor Riley’s letter speaks of
“exact language” apparently worked out between ADEM and EPA personnel
and urges EPA “to finalize EPA’s proposed approval without delay.”

We seek an immediate meeting because if EPA has modified its proposal
regarding this matter yet again, including new “exact language,” it would be
extremely disturbing if EPA were to take action on this matter without first
taking public comment. Of course, it would never be appropriate to bypass this
important procedural protection, and we fail to see the urgency in doing so now.
Given that three counties in Alabama have been designated as non-attainment
for the PM,s NAAQS, we would think that EPA would show extra caution
before weakening a SIP provision that relates to particulate matter control, yet
neither Alabama nor EPA has ever offered any justification for this SIP
relaxation, let alone why it must be approved so urgently. Currently, two of the
signatories to this letter are involved in a citizen suit currently pending in federal
district court in Alabama. In that case, Sierra Club and Alabama Environmental
Council v. Tennessee Valley Authority, Case No. 3:02-cv-2279-VEH, the court
has found that TVA has violated the very opacity standard that the proposed rule
would modify 3,389 times and has scheduled a remedy hearing for December.







As you may be aware, we filed extensive comments regarding EPA’s April 2007 proposal, and in
those comments we expressed concern that the proposed Rule would violate Sections 302(k) and 110(1) of
the Clean Air Act. Although it is impossible to evaluate the full import of the proposed revision to the
proposal discussed in Governor Riley’s letter without seeing the actual language, if we understand his
letter correctly, EPA is now proposing to approve the rule with an additional requirement to maintain daily
average opacity at 22%. Our analysis shows that this additional requirement would do nothing to alleviate
the damaging short-term impacts of the April 2007 proposal, since the rule still would cause or contribute
to violations of the short-term NAAQS for both PM, s and PM3, and would still cause violations of PM
emission limits in SIPs and Title V permits. Furthermore, we see nothing that protected the public from
new adverse impacts in the state’s non-attainment areas. Thus, before EPA finalizes any rulemaking, we
would like to study the actual language of this new proposal and be able to present materials showing
whether the 22% daily average requirement alleviates our earlier concerns. We fail to see how this
alteration causes the SIP relaxation to comply with the Act. Moreover, we remain worried that this new
requirement will be ineffective given our understanding that EPA’s Office of Enforcement and
Compliance Assurance and all of EPA’s Regional offices, save Region 4, vigorously oppose this new
proposal.

Because of our concern regarding the impact that approval of this proposal will have on the health
and safety of the citizens of Alabama, we will do everything we can to arrange our schedules to meet with
you regarding this important matter. To ease the scheduling of any meeting regarding this matter, please
contact me, Michael Churchman, the Executive Director of the Alabama Environmental Council at
205.999.5328 or via e-mail at michael@aeconline.org.

Sincerely,

e W
Michael Churchman
Executive Director

Alabama Environmental Council

John Walke
Clean Air Director
NRDC

Ed Hopkins
Director, Environmental Quality Program
Sierra Club

Tiffany Schauer
Executive Director
Our Children’s Earth Foundation

cc: Mr. Marcus Peacock, EPA Deputy Administrator
Mr. Jimmy Palmer, EPA Region 4 Administrator
Mr. Charles Ingebretson, EPA Headquarters
Mr. Granta Nakayama
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June 17, 2(08
BY FACSIMILE

Adminisirs tor Staphen L. Jolnson
U.S. Envir mmental Protection Agency
Ariel Rios Building

1200 Penn iylvania Avenue, NW
Washingtoa, DC 20460

Dear Adm uistrator Johmson:

On Tuesday, Junez.mptumtaﬁvesofBPARegion4asbdADEM to reconsider additional changes to
Alabama’s proposed SIP revision related to opacity. The jdeas presented were not different from those
discussed 1 uring a March 26 meeting here in Montgomery.

Wedaesda 7 morning, June 3, the ADEM Director accepted EPA’s idea and offered to add to Alabama’s
proposed {JP revigion a new obligation to meintain daily average opacity at 22%. Under this offer, any
source clalming to be in compliznce with our opacity rules must be able 10 show thet its daily average
opacity do s not exceed 22% in addition to any other obligations our rules impose. On Thursday, June 12,
the ADEN Director met face-to-face with a full retinue of EPA representatives in Resoarch Triangle Fark
momﬁmﬁamﬂh@agewbeumdmwmpﬁshﬂlkld&dpmﬁmhnwmeddedwmcﬁm
would wor k in prectical application and that the offer Alsbama has made is, in fact, added protection over
the previois proposed SIP revision.

Alabama 1 es one of the toughest opacity rules in the pation. The propused SIP revision does not change
that. Under the Clean Air Act, EPA must approve Alabama’s rule unless EPA “detcrmincs” that it “would
interfere™ with state offorts to attain air standards. EPA’s own analysis shows that EPAs proposal allows
lowernv.mnpopacityﬁmﬂuexisﬂngsm Alabama has demonstrated through modsiing that the rule
will not in erfere with air stmdards. Now, in another effort to satisfy EPA's ever-changing requirements,
at the request of EPA, Alabama bas added an additional condition to compliance that makes our proposed
SIP even r1ore prutective,

] urge you to finalize EPA’s proposed approval without delay.

B 2

Govemor 3ob Riley

oo Mr. Maroos EPA Dsputy Administrator
Mr. Yimmy Palmer, EPA negio.."ti'm,,'.'.'m
Mr. Trey Glenn, ADEM Director
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LEXSEE 65 FR 79037

FEDERAL REGISTER

Vol. 65, No. 243
Proposed Rules
ENVIRONMENTAL PROTECTION AGENCY (EPA)
40 CFR Part 52
[AZ 078-0031; FRL-6918-5]
Disapproval of Implementation Plans, Arizona Department of Environmental Quality
65 FR 79037

DATE: Monday, December 18, 2000

ACTION: Proposed rule.

To view the next page, type .np* TRANSMIT.
To view a specific page, transmit p* and the page number, e.g. p*1

[*79037]

SUMMARY: EPA is proposing to disapprove arevision to the Arizona Department of Environmental Quality
(ADEQ) portion of the Arizona State |mplementation Plan (SIP) concerning visible emission sources. We are proposing
action on alocal rule that regulates these emission sources under the Clean Air Act as amended in 1990 (CAA or the
Act). We are taking comments on this proposal and plan to follow with afinal action.

DATES: Any comments must arrive by January 17, 2001.

ADDRESSES: Mail comments to Andrew Steckel, Rulemaking Office Chief (AIR-4), Air Division, U.S.
Environmental Protection Agency, Region 1X, 75 Hawthorne Street, San Francisco, CA 94105. [*79038]

Y ou can inspect copies of the submitted rule revisions and EPA's technical support documents (TSDs) at our
Region X office during normal business hours. Y ou may also see copies of the submitted rule revisions at the following

locations:

Environmental Protection Agency, Air Docket (6102), Ariel Rios Building, 1200 Pennsylvania Avenue, N.W.,
Washington, D.C. 20460.

Arizona Department of Environmental Quality, 3033 North Central Avenue, Phoenix, AZ 85012.
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FOR FURTHER INFORMATION CONTACT: Al Petersen, Rulemaking Office (AIR-4), Air Division, U.S.
Environmental Protection Agency, Region 1X, 75 Hawthorne Street, San Francisco, CA 94105, (415) 744-1135.

SUPPLEMENTARY INFORMATION: Throughout this document, "we," "us," and "our" refer to EPA.
Table of Contents
I. The State's Submittal
A. What rule did the State submit?
B. Arethere other versions of thisrule?
C. What are the changes in the submitted rule?
I1. EPA's Evaluation and Action
A. How is EPA evaluating the rule?
B. Does the rule meet the evaluation criteria?
C. What are the rule deficiencies?
D. EPA recommendations to further improve the rule
E. Proposed action and public comment
[11. Background information
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A. What Rule Did the Sate Submit?

Table 1 lists the rule proposed for disapproval with the date that it was adopted and submitted by the Arizona
Department of Environmental Quality (ADEQ).

Table 1.--Submitted Rule

Local agency Rule # Rule/Title Adopted Submitted
ADEQ R18-2-702 Generd 11/13/93 07/15/98
Provisions

On December 18, 1998, we determined that the rule submittal in Table 1 met the completeness criteriain 40 CFR
Part 51 Appendix V, which must be met before formal EPA review.

B. Are There Other Versions of This Rule?
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We approved aversion of Rule R18-2-702 into the ADEQ portion of the Arizona SIP, as Rule R9-3-501, Visible
Emissions: General, on April 23, 1982 (47 FR 17485).

C. What Are the Changes in the Submitted Rule?
. The rule was changed to apply only to existing sources.
. The opacity method was changed to EPA Method 9 to simplify EPA enforcement.
. An expired and therefore outdated exemption for certain copper smelters was removed.

. A procedure for calculating process weight rate was added to the rule.
[I. EPA's Evaluation and Action

A. How |s EPA Evaluating the Rule?

We evaluated thisrule for enforceability and consistency with the CAA as amended in 1990, with 40 CFR 51, and
with EPA's PM-10 policy. Sections 172(c)(1) and 189(a) of the CAA require moderate PM-10 nonattainment areas to
implement reasonably available control measures (RACM), including reasonably available control technology (RACT)
for stationary sources of PM-10. Section 189(b) requires that serious PM-10 nonattainment areas, in addition to meeting
the RACM/RACT requirements, implement best available control measures (BACM), including best available control
technology (BACT). The arearegulated by the rule contains five counties that are PM-10 moderate nonattainment areas:
Cochise County, Santa Cruz County, Gila County, Mohave County, and Y uma County. Therefore, the rule must meet
the requirements of RACM/RACT. While the rule does not specifically establish PM-10 limits for a process, an opacity
standard limits PM-10 emissions. We believe that a general 20% opacity standard is an important control level for
PM-10 achievable with reasonably available control technology.

The guidance and policy documents that we used to define specific enforceability and SIP relaxation requirements
includes the following:

. PM-10 Guideline Document, (EPA-452/R093-008).

B. Does the Rule Meet the Evaluation Criteria?

Rule provisions which do not meet the evaluation criteria are summarized below and discussed further in the TSDs.

C. What Are the Rule Deficiencies?
ADEQ Rule R18-2-702 contains the following deficiencies:

. The change of scope to apply only to existing sources without a replacement for new sourcesis a SIP relaxation.
The opacity determination is an enforcement tool for both existing and new sources.

. The 40% opacity standard does not meet the requirements of RACM/RACT. A 20% opacity standard has been
determined to be reasonably available across the country.

. The enforceability is limited by the discretion of the Director to relax the opacity standard if the source complies
with the associated mass standard for the source. Relaxing the opacity standard below the RACM/RACT level does not
meet the requirements of RACM/RACT.

D. EPA Recommendations To Further Improve the Rule
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The TSD describes additional rule revisions that do not affect our current action but are recommended for the next
time the local agency modifiesthe rule.

E. Proposed Action and Public Comment

As authorized in sections 110(k)(3) and 301(a) of the Act, we are proposing a disapproval of the submitted
PCAQCD Rule R18-2-702. If finalized, this action would retain the existing SIP rule in the SIP, including the 40%
opacity limit which does not fulfill RACM/RACT. If this disapproval is finalized, sanctions will be imposed under
section 179 of the Act unless EPA approves subsequent SIP revisions that correct the rule deficiencies within 18
months. These sanctions would be imposed as described in 59 FR 39832 (August 4, 1994). A final disapproval would
also trigger the federal implementation plan (FIP) requirement under section 110(c).

We will accept comments from the public for the next 30 days.
[11. Background Information

A. Why Was This Rule Submitted?

PM-10 harms human health and the environment. Section 110(a) of the CAA requires states to submit regulations
that control PM-10 emissions. Table 2 lists [*79039] some of the national milestones |leading to the submittal of local
agency PM-10 rules.

Table 2.--PM-10 Nonattainment Milestones

Date Event

March 3, 1978 EPA promulgated alist of total suspended
particulate (TSP) nonattainment areas under the
Clean Air Act, asamended in 1977. 43 FR 8964; 40
CFR 81.305.

July 1, 1987 EPA replaced the TSP standards with new PM
standards applying only up to 10 micronsin
diameter (PM-10). 52 FR 24672.

November 15, 1990 Clean Air Act Amendments of 1990 were enacted,
Pub. L. 101-549, 104 Stat. 2399, codified at 42
U.S.C. 7401-7671q.

November 15, 1990 PM-10 areas meeting the qualifications of section
107(d)(4)(A) and (B) of the CAA were designated
nonattainment by operation of law and classified
as moderate or serious pursuant to section 186(a)
and 189(a). States are required by section 110(a)
to submit rules regulating PM-10 emissionsin
order to achieve the attainment dates specified
in section 186(a)(1) and 188(c).
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V. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget (OMB) has exempted this regulatory action from Executive Order (E.O.)
12866, Regulatory Planning and Review.

B. Executive Order 13045

Executive Order 13045, entitled Protection of Children from Environmental Health Risks and Safety Risks (62 FR
19885, April 23, 1997), appliesto any rule that: (1) Is determined to be "economically significant” as defined under
E.O. 12866, and (2) concerns an environmental health or safety risk that EPA has reason to believe may have a
disproportionate effect on children. If the regulatory action meets both criteria, the Agency must evaluate the
environmental health or safety effects of the planned rule on children, and explain why the planned regulation is
preferable to other potentially effective and reasonably feasible aternatives considered by the Agency.

Thisruleis not subject to E.O. 13045 because it does not involve decisions intended to mitigate environmental
health or safety risks.

C. Executive Order 13084

Under Executive Order 13084, Consultation and Coordination with Indian Tribal Governments, EPA may not issue
aregulation that is not required by statute, that significantly or uniquely affects the communities of Indian tribal
governments, and that imposes substantial direct compliance costs on those communities, unless the Federal
government provides the funds necessary to pay the direct compliance costs incurred by the tribal governments, or EPA
consults with those governments. If EPA complies by consulting, E.O. 13084 requires EPA to provide to the OMB in a
separately identified section of the preambleto the rule, a description of the extent of EPA's prior consultation with
representatives of affected tribal governments, a summary of the nature of their concerns, and a statement supporting the
need to issue the regulation. In addition, E.O. 13084 requires EPA to develop an effective process permitting el ected
officials and other representatives of Indian tribal governments "to provide meaningful and timely input in the
development of regulatory policies on matters that significantly or uniquely affect their communities.”

Today's proposed rule does not significantly or uniquely affect the communities of Indian tribal governments.
Accordingly, the requirements of section 3(b) of E.O. 13084 do not apply to this proposed rule.

D. Executive Order 13132

Executive Order 13132, entitled Federalism (64 FR 43255, August 10, 1999) revokes and replaces Executive
Orders 12612, Federalism and 12875, Enhancing the Intergovernmental Partnership. E.O. 13132 requires EPA to
develop an accountable process to ensure "meaningful and timely input by State and local officialsin the development
of regulatory policiesthat have federalism implications." "Policies that have federalism implications' is defined in the
Executive Order to include regulations that have "substantial direct effects on the States, on the relationship between the
national government and the States, or on the distribution of power and responsibilities among the various levels of
government.” Under E.O. 13132, EPA may not issue a regulation that has federalism implications, that imposes
substantial direct compliance costs, and that is not required by statute, unless the Federal government provides the funds
necessary to pay the direct compliance costs incurred by State and local governments, or EPA consults with State and
local officials early in the process of devel oping the proposed regulation. EPA also may not issue a regulation that has
federalism implications and that preempts State law unless the Agency consults with State and local officials early in
the process of developing the proposed regulation.
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This proposed rule will not have substantial direct effects on the States, on the rel ationship between the national
government and the States, or on the distribution of power and responsibilities among the various levels of government,
as specified in E.O. 13132, because it merely acts on a state rule implementing a federal standard, and does not alter the
relationship or the distribution of power and responsibilities established in the Clean Air Act. Thus, the requirements of
section 6 of the Executive Order do not apply to this proposed rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA) generally requires an agency to conduct a regulatory flexibility analysis of
any rule subject to notice and comment rulemaking requirements unless the agency certifies that the rule will not have a
significant economic impact on a substantial number of small entities. Small entitiesinclude small businesses, small
not-for-profit enterprises, and small governmental jurisdictions.

This proposed rule will not have a significant impact on a substantial number of small entities because SIP actions
under section 110 and subchapter |, part D of the Clean Air Act do not create any new requirements but simply act on
requirements that the State is already imposing. Therefore, because the Federal SIP action does not create any new
requirements, | certify that this action will not have a [*79040] significant economic impact on a substantial number of
small entities.

Moreover, due to the nature of the Federal-State relationship under the Clean Air Act, preparation of flexibility
analysis would constitute Federal inquiry into the economic reasonableness of state action. The Clean Air Act forbids
EPA to base its actions concerning Sl Ps on such grounds. Union Electric Co. v. U.S EPA, 427 U.S 246, 255-66 (1976);
42 U.S.C. 7410(8)(2).

F. Unfunded Mandates

Under Section 202 of the Unfunded Mandates Reform Act of 1995 ("Unfunded Mandates Act"), signed into law on
March 22, 1995, EPA must prepare a budgetary impact statement to accompany any proposed or final rule that includes
aFederal mandate that may result in estimated annual costs to State, local, or tribal governments in the aggregate; or to
private sector, of $ 100 million or more. Under Section 205, EPA must select the most cost-effective and least
burdensome alternative that achieves the objectives of the rule and is consistent with statutory requirements. Section
203 requires EPA to establish a plan for informing and advising any small governments that may be significantly or
uniquely impacted by therule.

EPA has determined that the proposed action does not include a Federal mandate that may result in estimated
annual costs of $ 100 million or more to either State, local, or tribal governments in the aggregate, or to the private
sector. This proposed Federal action acts on pre-existing requirements under State or local law, and imposes no new
requirements. Accordingly, no additional coststo State, local, or tribal governments, or to the private sector, result from
this action.

G. National Technology Transfer and Advancement Act

Section 12 of the National Technology Transfer and Advancement Act (NTTAA) of 1995 requires Federal agencies
to evaluate existing technical standards when developing a new regulation. To comply with NTTAA, EPA must
consider and use "voluntary consensus standards” (VCS) if available and applicable when devel oping programs and
policies unless doing so would be inconsistent with applicable law or otherwise impractical.

EPA believes that VCS are inapplicable to today's proposed action because it does not require the public to perform
activities conducive to the use of VCS.

List of Subjectsin 40 CFR Part 52
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Environmental protection, Air pollution control, Incorporation by reference, Intergovernmental relations, Reporting
and recordkeeping requirements, Particul ate matter.

Authority: 42 U.SC. 7401 et seq.

Dated: November 30, 2000.
Laura Y oshii,
Acting Regional Administrator, Region IX.

[FR Doc. 00-32149 Filed 12-15-00; 8:45 am]
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LEXSEE 67 FR 59456

FEDERAL REGISTER

Vol. 67, No. 184
Rules and Regulations
ENVIRONMENTAL PROTECTION AGENCY (EPA)
40 CFR Part 52
[AZ 078-0036; FRL-7380-9]
Revision to the Arizona State |mplementation Plan, Arizona Department of Environmental Quality
67 FR 59456

DATE: Monday, September 23, 2002

ACTION: Find rule.

To view the next page, type .np* TRANSMIT.
To view a specific page, transmit p* and the page number, e.g. p*1

[*59456]

SUMMARY: EPA isfinalizing afull disapproval of arevision to the Arizona Department of Environmental
Quality (ADEQ) portion of the Arizona State Implementation Plan (SIP). This action was proposed in the Federa
Register on December 18, 2000 and concerns visible emission sources. Under authority of the Clean Air Act as
amended in 1990 (CAA or the Act), this action directs Arizonato correct the deficienciesin Rule R18-2-702.

EFFECTIVE DATE: Today'sfina ruleis effective on October 23, 2002. [*59457]

ADDRESSES: You can inspect copies of the administrative record for this action at EPA's Region X office during
normal business hours. Y ou can inspect a copy of the submitted rule revisions at the following locations:

Environmental Protection Agency, Region IX, 75 Hawthorne Street, San Francisco, CA 94105.

Environmental Protection Agency, Air Docket (6102), Ariel Rios Building, 1200 Pennsylvania Avenue, NW.,
Washington DC 20460.

Arizona Department of Environmental Quality, 1110 West Washington Street, Phoenix, AZ 85007.

FOR FURTHER INFORMATION CONTACT: Al Petersen, Rulemaking Office (AIR-4), U.S. Environmental
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Protection Agency, Region IX; (415)947-4118.

SUPPLEMENTARY INFORMATION: Throughout this document, "we," "us"' and "our" refer to EPA.

I. Proposed Action

On December 18, 2000 (65 FR 79037), EPA published a notice of proposed rulemaking (NPRM) proposing afull
disapproval of the rule that was submitted for incorporation into the Arizona SIP.

TABLE 1.--Submitted Rule

Local Rule # Ruletitle Amended Submitted
agency
ADEQ R18-2-702 General Provisions 11/15/93 07/15/98

The NPRM contains more information on the rule and our evaluation.

[1. Public Comments and EPA Responses

EPA's proposed action provided a 30-day public comment period. We extended this comment period on March 16,
2001 (66 FR 15212) to receive comments by April 16, 2001 and received comments from the following parties:

Chuck Shipley, Arizona Mining Association (AMA); letter dated February 16, 2001 and received February 16,
2001.

Scott Davis, Pinnacle West Capital Corporation (PWCC); letter dated February 15, 2001 and received February 16,
2001.

Nancy Wrona, ADEQ); letter dated April 16, 2001 and received April 16, 2001.
The comments and our responses are summarized below.

Comment I: AMA disagrees with EPA's position that the Rule R18-2-702 procedure for an alternative opacity
standard (AOS) isa SIP relaxation and is unacceptable. AMA states that aless rigorous ADEQ AOS procedure was
previously approved into the SIP by EPA in old ADEQ Rule R9-3-501.

AMA dso states that 40 CFR 60.11(€)(6)-(8) in the General Provisions of EPA's New Source Performance
Standards (NSPS) establishes a similar procedure for sources to receive a new opacity standard. AMA asserts that the
ADEQ AOS procedure in Rule R18-2-702 is "nearly identical” to the federal NSPS procedure.

Response: AMA appears to argue that the AOS procedure is not arelaxation because it is at least as stringent as the
AQOS procedure aready approved in the SIP in Rule R9-3-501. This, however, is not relevant to the basis for EPA's
disapproval. As explained in the NPRM, Rule R18-2-702 is deficient because it allows for a potential relaxation of the
opacity standard to an AOS less than the "RACM/RACT" that should be prescribed by the Rule. See CAA 88 172(¢)(1)
and 189(a)(1)(C) (requiring reasonably available control measures (RACM), including reasonably available control
technology (RACT), in moderate PM-10 nonattainment areas). The fact that EPA previously approved in error the
ADEQ AOS procedure in Rule R9-3-501 is not alegal justification to reinforce this error in our action on Rule
R18-2-702.
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EPA also cited as a deficiency the effect on federal enforceablility of the ADEQ Director's discretion to establish an
AOS. The procedure does not ensure that the AOS will be adequately enforceable by EPA because it failsto require
approval by EPA. EPA notes, however, that ADEQ may be able to revise the AOS procedure to include an opportunity
for public comment and to require any AOS to be submitted to EPA for approval. This could reasonably ensure that
RACM/RACT requirements were fulfilled for the AOS and that the AOS is adequately enforceable by EPA.

AMA's reference to the NSPSis not persuasive. The two rules are significantly different for the simple reason that
the federal NSPS regulations require EPA review of any petition to adjust the opacity standards. EPA also notes that the
NSPS procedure differs from the ADEQ AOS procedure in that the NSPS procedure allows for public review and
comment. The ADEQ AOS procedure requires publication of the AOS, but does not allow for public comment. Thus,
under Rule R18-2-702, EPA has no reasonable means to assure that the AOS will comply with RACM/RACT and be
adequately enforceable by EPA.

EPA concludes that Rule R18-2-702 is deficient because it allows for the potential relaxation of opacity standards
below levels that are considered RACM/RACT and does not provide an opportunity for EPA to review such changes
and ensure enforceability.

Comment I1: AMA disagrees with EPA's position that the revision limiting the applicability of the opacity standard
to "existing sources" is a SIP relaxation. AMA notes that the term "existing sources’ in Rule R18-2-101(41) includes
any source (including a new source) that is not subject to an applicable NSPS. Asaresult, AMA asserts, all sourcesare
covered by an opacity standard contained in at least one of the following citations:

. ADEQ new source performance standards in ADEQ article 9 [R18-2-9xx seriesrules].
. ADEQ article 7 for existing specific sources [R18-2-7xx series rules].
. ADEQ 40% opacity standard for existing general sources [submitted Rule R18-2-702].

Response: Not all NSPSs contain opacity standards. Thus, the following new sources of PM-10 would be subject to
an applicable NSPS but would not be covered by an opacity standard in any of the above citations:

. Fossil-Fuel-Fired Steam Generators for Which Construction Is Commenced after August 17, 1971. Rule
R18-2-901, subpart D.

. Electric Utility Steam Generating Units for Which Construction Is Commenced after September 18, 1978. Rule
R18-2-901, subpart Da.

. Industrial-Commercial-Institutional Steam Generating Units. Rule R18-2-901, subpart Db.

. Small Industrial-Commercial-Institutional Steam Generating Units. Rule R18-2-901, subpart Dc.
. Incinerators. Rule R18-2-904.

. Nitric Acid Plants. Rule R18-2-901, subpart G.

. Primary Copper Smelters. Rule R18-2-901, subpart P.

Therefore, by limiting Rule R18-2-702 to only "existing sources,” the [*59458] revisions to the rule amount to a
relaxation compared to SIP Rule R9-3-501, which appliesto all sources.

Because this revision would amount to a relaxation of arule approved into the SIP before the 1990 Clean Air Act
Amendments and applicable in nonattainment areas, the revision is precluded under section 193 of the Act.
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Comment I11: AMA and PWCC assert that EPA is not determining a RACM/RACT 20% opacity standard
consistent with EPA's PM-10 Guideline Document, EPA-452/R093-008. Specifically, they argue that RACM/RACT
must not be a blanket, nationwide determination, and EPA or ADEQ must evaluate available control measures for
reasonableness, considering the technological feasibility and the cost of control in the applicable area. AMA and PWCC
point to an EPA statement in the Fort Hall PM-10 federal implementation plan (FIP) (64 FR 7308, 7335 (Feb. 12,
1999)) for the proposition that while the "general trend” in State opacity limitsisto a 20% standard and higher limits
"arerare," less stringent State limits theoretically could be considered RACT in certain circumstances. AMA and
PWCC thus argue that ADEQ should be given the opportunity to do a RACM/RACT evaluation and that until ADEQ
has performed that evaluation EPA has no basis to disapprove the 40% opacity standard of Rule R18-2-702.

Response: EPA disagrees with the assertion that we have no basis to disapprove the 40% opacity standard pending
aRACM/RACT evaluation by the State. To the contrary, it would be difficult to provide arational basis for approving
the proposed changes without a demonstration by the State that the rule meets the requirements of the Clean Air Act.

The ADEQ opacity rule applies to major sources located in PM-10 nonattainment areas of the State. Clean Air Act
sections 172(c)(1) and 189(a)(1)(C) together require SIPs for PM-10 moderate nonattainment areas to provide for
RACM as expeditiously as practicable. In our April 16, 1992, General Preamble for the Implementation of title |
("Genera Preamble"), we outlined our expectations for how States would comply with the requirement for
RACM/RACT in PM-10 nonattainment area SIPs. 57 FR 13498, 13540-41. We explained,

. "The EPA believesit is reasonable for al available control measures that are technologically and economically
feasible to be adopted for areas that do not demonstrate attainment.” 1d. at 13544. We added, "EPA expects States to
prepare areasoned justification for rejection of any available control measure.” 1d. at 13540.

One way a State can reject a control measure isto demonstrate that emissions from the sources affected by the
measure are insignificant and, therefore, controls on these sources would not be reasonable. 1d. In general, however,
unless the State has made this demonstration, EPA believesit is appropriate to disapprove control measures, including
substantive revisions to such measures, that do not ensure the application of RACM/RACT. See Ober v. EPA, 243 F.3d
1190, 1195 (9th Cir. 2001) (noting that Agency has authority to exempt de minimis sources from RACM requirements
but only where Agency "cite[s] information to explain why it exempted certain sources as de minimis* * *"). Without
an explanation from ADEQ as to why this control measure represents RACT or why the sources subject to thisrule are
not significant, we believe it is reasonable to disapprove the SIP revision before us.

Commenters do not try to argue that the 40% opacity standard isin fact RACM/RACT. Commenters acknowledge
that 20% opacity standards are in place in many parts of the country, and do not dispute that the technology to achieve
these standards is generally available. Table 2 lists some of the states and local agencies with a 20% opacity standard, or
its equivalent of No. 1 Ringlemann, in their SIP rules.

Table 2.--State or District Opacity Emission Standards

State Local agency Per cent Ringlemann SIPrule
opacity No. opacity No.
Michigan 20 R336.1301
New Mexico 20 20-2-61
Texas 20 111111
Washington 20 173-400-040
Cdifornia Bay Area AQMD 20 1 Reg 6

Cdlifornia Imperial County 1 401
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APCD
Cdlifornia Mojave Desert AQMD 1 401
Cdlifornia Sacramento 1 401
Metropolitan AQMD
Cdlifornia San Diego APCD 1 50
Cdlifornia San Joaquin Valley 1 4101
Unified APCD
Cadlifornia South Coast AQMD 1 401

Commenters' reference to the Fort Hall FIP only supports EPA's general expectation that an opacity standard
should require 20% in order to be considered RACM/RACT. Commenterstry to make an argument out of EPA's
acknowledgment that higher limits, though "rare," might be approved as RACM/RACT. Commenters, however, do not
attempt to argue that this particular control measure fits within that "rare" exception. Without a demonstration by
ADEQ, no such finding can reasonably be supported.

At bottom, commenters appear to misconstrue EPA's finding in the NPRM. EPA is not promulgating a national
RACM/RACT opacity standard by today's action. However, we believe that the widespread application of the 20%
opacity standard, or its equivalent No. 1 Ringlemann, across the country is generally achievable and reasonably
available unless the State demonstrates otherwise given particular local circumstances. Based on the significant
information before the Agency showing that a more stringent opacity standard is generally considered RACM/RACT
and lacking a demonstration from the State to rebut this significant information, it is reasonable for EPA to conclude the
40% opacity limit of Rule R18-2-702 fails to fulfill RACM/RACT. See National Seel Corp. v. Gorsuch, 700 F.2d 314,
323 (6th Cir. 1983) ("Where a state fails to supply the information necessary for a proper [RACT] evaluation by the
EPA, the EPA must be free to use its own acquired knowledge."). After thisfinal disapproval action, the ADEQ will
have [*59459] the opportunity to perform any appropriate RACM/RACT demonstration in arevised submittal of Rule
R18-2-702.

Comment IV: AMA and PWCC disagree with the EPA statement that "the area regulated by the rule contains five
counties that are PM-10 moderate nonattainment areas’ and asserts that the nonattainment areas are small parts of these
counties. PWCC argues that, at a minimum, EPA should approve thisrule for all areas of the State except the small
PM-10 nonattainment aress.

Response: EPA agrees that only portions of the counties mentioned in the proposal are nonattainment for PM-10. In
addition, some portions of these counties have been redesignated from nonattainment to maintenance and some portions
of other Arizona counties are also honattainment for PM-10 and subject to this rule. None of this, however, changes the
nature of our review. Because the rule applies to sources in PM-10 nonattainment areas, we review the SIP revision
against the requirements of CAA section 110 and part D, subparts 1 and 4. For the reasons discussed above, Rule
R18-2-702 does not meet these requirements for PM-10 nonattainment area SIPs.

EPA's disapproval of the rule means that it will not be incorporated into the SIP for any portion of the State. EPA
declines to follow PWCC's recommendation to approve the rule for the attainment areas of the State. First, the rule was
not presented to EPA in aform that would allow EPA to approve a separable portion of the rule that applies only in the
attainment areas. Thus, EPA has no mechanism to approve the rule in one part of a state and to disapprove it in another.
Moreover, limited approval/disapproval of the rule would not be reasonable because the rule does not, as awhole,
strengthen the SIP and is deficient not only with respect to the nonattainment requirements for RACT but also with
respect to the more general requirements regarding enforceability. Finally, EPA notes that full disapproval should not
create a problem for protecting air quality in attainment areas because the current SIP-approved version contains the
same 40% opacity standard as provided in the disapproved rule.
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Comment V: AMA notesthat it is not clear whether EPA's reference to "PCAQCD Rule R18-2-702" isreferring to
ADEQ, Pima County, or Pinal County Rule R18-2-702.

Response: EPA acknowledges the typographical error where "PCAQCD Rule R18-2-702" should have been
"ADEQ Rule R18-2-702." However, we believe our intention was clear from the context.

Comment VI: ADEQ comments that the State does not necessarily agree, as a matter of State policy, that theruleis
contrary to federal requirements, but believes that the rule should be reexamined and commitsto do so.

Response: No response is required.
1. EPA Action

No comments were submitted that would cause us to change from our proposed action on the rule. Therefore, as
authorized in sections 110(k)(3) and 301(a) of the Act, EPA isfinalizing afull disapproval of the submitted rule. Asa
result, sanctions will be imposed unless EPA approves subsequent SIP revisions that correct the rule deficiencies within
18 months of the effective date of this action. These sanctions will be imposed under section 179 of the CAA as
described in 59 FR 39832 (August 4, 1994). In addition, EPA must promulgate a FIP under section 110(c) unless we
approve a subsequent SIP revision that corrects the rule deficiencies within 24 months of the effective date of today's
final rule.

V. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget has exempted this regulatory action from Executive Order 12866, entitled
"Regulatory Planning and Review."

B. Executive Order 13211

Thisruleis not subject to Executive Order 13211, "Actions Concerning Regulations That Significantly Affect
Energy Supply, Distribution, or Use" (66 FR 28355, May 22, 2001) because it is not a significant regulatory action
under Executive Order 12866.

C. Executive Order 13045

Executive Order 13045, entitled Protection of Children from Environmental Health Risks and Safety Risks (62 FR
19885, April 23, 1997), appliesto any rule that: (1) Is determined to be "economically significant” as defined under
Executive Order 12866, and (2) concerns an environmental health or safety risk that EPA has reason to believe may
have a disproportionate effect on children. If the regulatory action meets both criteria, the Agency must evaluate the
environmental health or safety effects of the planned rule on children, and explain why the planned regulation is
preferable to other potentialy effective and reasonably feasible aternatives considered by the Agency.

Thisruleis not subject to Executive Order 13045 because it does not involve decisions intended to mitigate
environmental health or safety risks and is not economically significant.

D. Executive Order 13132

Executive Order 13132, entitled Federalism (64 FR 43255, August 10, 1999) revokes and replaces Executive
Orders 12612, Federalism and 12875, Enhancing the Intergovernmental Partnership. Executive Order 13132 requires
EPA to develop an accountable process to ensure "meaningful and timely input by State and local officialsin the
development of regulatory policies that have federalism implications." "Policies that have federalism implications' is
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defined in the Executive Order to include regulations that have Idquo;substantial direct effects on the States, on the
relationship between the national government and the States, or on the distribution of power and responsibilities among
the various levels of government.” Under Executive Order 13132, EPA may not issue a regulation that has federalism
implications, that imposes substantial direct compliance costs, and that is not required by statute, unless the Federal
government provides the funds necessary to pay the direct compliance costs incurred by State and local governments, or
EPA consults with State and local officials early in the process of developing the proposed regulation. EPA also may

not issue aregulation that has federalism implications and that preempts State law unless the Agency consults with State
and local officials early in the process of developing the proposed regulation.

Thisrule will not have substantial direct effects on the States, on the relationship between the national government
and the States, or on the distribution of power and responsibilities among the various levels of government, as specified
in Executive Order 13132, because it merely acts on a State rule implementing a Federal standard, and does not alter the
relationship or the distribution of power and responsibilities established in the CAA. Thus, the requirements of section 6
of the Executive Order do not apply to thisrule.

E. Executive Order 13175

Executive Order 13175, entitled "Consultation and Coordination with Indian Tribal Governments" (65 FR 67249,
November 6, 2000), requires EPA to develop an accountable process to ensure "meaningful and timely input by tribal
officialsin the development of [*59460] regulatory policiesthat have tribal implications." "Policies that have tribal
implications" is defined in the Executive Order to include regulations that have "substantial direct effects on one or
more Indian tribes, on the relationship between the Federal government and the Indian tribes, or on the distribution of
power and responsibilities between the Federal government and Indian tribes."

Thisfinal rule does not have tribal implications. It will not have substantial direct effects on tribal governments, on
the relationship between the Federal government and Indian tribes, or on the distribution of power and responsibilities
between the Federal government and Indian tribes, as specified in Executive Order 13175. Thus, Executive Order 13175
does not apply to thisrule.

F. Regulatory Flexihility Act

The Regulatory Flexibility Act (RFA) generally requires an agency to conduct a regulatory flexibility analysis of
any rule subject to notice and comment rulemaking requirements unless the agency certifies that the rule will not have a
significant economic impact on a substantial number of small entities. Small entitiesinclude small businesses, small
not-for-profit enterprises, and small governmental jurisdictions.

EPA's disapproval of the state request under section 110 and title I, part D of the CAA does not affect any existing
requirements applicable to small entities. Any pre-existing federal requirements remain in place after this disapproval.
Federal disapproval of the state submittal does not affect state enforceability. Moreover, EPA's disapproval of the
submittal does not impose any new Federal requirements. Therefore, | certify that this action will not have a significant
economic impact on a substantial number of small entities.

Moreover, due to the nature of the Federal-State relationship under the CAA, preparation of flexibility analysis
would constitute Federal inquiry into the economic reasonableness of state action. The CAA forbids EPA to base its
actions concerning SIPs on such grounds. Union Electric Co. v. U.S EPA, 427 U.S 246, 255-66 (1976); 42 U.SC.
7410(a)(2).

G. Unfunded Mandates

Under section 202 of the Unfunded Mandates Reform Act of 1995 ("Unfunded Mandates Act"), signed into law on
March 22, 1995, EPA must prepare a budgetary impact statement to accompany any proposed or final rule that includes
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a Federal mandate that may result in estimated costs to State, local, or tribal governmentsin the aggregate, or to private
sector, of $ 100 million or more. Under section 205, EPA must select the most cost-effective and least burdensome
alternative that achieves the objectives of the rule and is consistent with statutory requirements. Section 203 requires
EPA to establish aplan for informing and advising any small governments that may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval action promulgated does not include a Federal mandate that may result in
estimated costs of $ 100 million or more to either State, local, or tribal governments in the aggregate, or to the private
sector. This Federal action acts on pre-existing requirements under State or local law, and imposes no new
requirements. Accordingly, no additional coststo State, local, or tribal governments, or to the private sector, result from
this action.

H. National Technology Transfer and Advancement Act

Section 12 of the National Technology Transfer and Advancement Act (NTTAA) of 1995 requires Federa agencies
to evauate existing technical standards when developing a new regulation. To comply with NTTAA, EPA must
consider and use "voluntary consensus standards’ (VCS) if available and applicable when devel oping programs and
policies unless doing so would be inconsistent with applicable law or otherwise impractical.

EPA believesthat VCS are ingpplicable to today's action because it does not require the public to perform activities
conducive to the use of VCS.

I. Submission to Congress and the Comptroller General

The Congressional Review Act, 5 U.SC. 801 et seq., as added by the Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides that before arule may take effect, the agency promulgating the rule must
submit arule report, which includes a copy of the rule, to each House of the Congress and to the Comptroller General of
the United States. EPA will submit areport containing this rule and other required information to the U.S. Senate, the
U.S. House of Representatives, and the Comptroller General of the United States prior to publication of the rule in the
Federal Register. A major rule cannot take effect until 60 days after it is published in the Federal Register. Thisrule
isnot a"major” rule as defined by 5 U.S.C. 804(2).

J. Petitions for Judicial Review

Under section 307(b)(1) of the CAA, petitions for judicial review of this action must be filed in the United States
Court of Appealsfor the appropriate circuit by November 22, 2002. Filing a petition for reconsideration by the
Administrator of thisfinal rule does not affect the finality of this rule for the purposes of judicial review nor does it
extend the time within which a petition for judicial review may be filed, and shall not postpone the effectiveness of such
rule or action. This action may not be challenged later in proceedings to enforce its requirements. See section 307(b)(2).

List of Subjectsin 40 CFR Part 52

Environmental protection, Air pollution control, Intergovernmental relations, Particul ate matter, Reporting and
recordkeeping requirements.

Dated: August 25, 2002.
Wayne Nastri,

Regional Administrator, Region IX.
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Part 52, chapter |, title 40 of the Code of Federal Regulations is amended as follows:

PART 52--[AMENDED)]
1. The authority citation for Part 52 continuesto read as follows:

Authority: 42 U.SC. 7401 et seqg.
Subpart D--Arizona
2. Section 52.133 is amended by adding paragraph (e) to read as follows:

§52.133 -- Rulesand regulations.

* k kX k %

(e) Rule R18-2-702 of the Arizona Department of Environmental Quality Rules and Regulations sets an opacity
standard for emissions from stationary sources of PM-10. The standard does not fulfill the RACM/RACT requirements
of section 189(a) of the CAA. The rule also does not comply with enforceability requirements of section 110(a) and SIP
relaxation regquirements of sections 110(1) and 193. Therefore, Rule R18-2-702 submitted on July 15, 1998 is
disapproved.

[FR Doc. 02-23986 Filed 9-20-02; 8:45 am]
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I. QUALIFICATIONS AND EXPERIENCE

I graduated from Duke University with a B.S. in mechanical engineering in
1978 and obtained a master’s degree in public health (environmental science) from the
University of North Carolina at Chapel Hill in 1981. From 1994 to the present, I have
operated my own consulting business, providing technical consulting on a wide variety of
issues related to the selection and operation of air pollution controls for solid fuel and
natural gas-fired combustion systems, emissions calculations, air permitting, and other
regulatory matters. My clients have included Chevron, the Western States Petroleum
Association, the state of lowa, the state of West Virginia, the Illinois Attorney General’s
office, and public interest groups.

From 1989 through 1993, I worked at ENSR from 1989 to 1993 in the firm’s
main California office. ENSR is an environmental consulting and engineering firm that
serves primarily industry clients. I oversaw air engineering and air emissions testing as
manager of air engineering and air emission measurement group. My responsibilities
included evaluations of combustion equipment and air pollution control equipment, Best
Available Control Technology (BACT) evaluations, preparation of emission inventories
and emissions testing. In 1991, I was recognized as Engineer of the Year in the ENSR.

I took a position at the Naval Energy and Environmental Support Activity
(NEESA) in Port Hueneme, California, in 1982 after receiving my master’s degree. |
conducted assessments of the U.S. Navy’s shore installation power plants while at
NEESA from 1982 to 1987. My work on coal-fired power plants included emissions
testing and combustion efficiency testing at coal units, including units at Camp Lejeune,

North Carolina, and Charleston, South Carolina. Another aspect of my work was







upgrading the emission control systems and testing the resultant performance. I was
recognized as Engineer of the Year at NEESA in 1986. I was also presented with the
Department of Defense Productivity Excellence Award in 1985. A copy of my
curriculum vitae, which sets forth my educational background and academic and
professional experience, is attached as Attachment 1 to this report and is incorporated
herein.

Throughout my career, I have regularly focused on technical issues related to
proper application of pollution control equipment to coal-fired boilers and the relative
demonstrated performance of such controls. For instance, over the past eight years,
approximately one-third of my time has been devoted to consulting and testifying on air
permitting issues, which often are focused on the selection of BACT.

As a consequence of my education, work experience, and continuing independent
study relating to pollution control technologies applicable to coal-fired and other types of
boilers firing solid fuels, such as municipal solid waste and black liquor (pulp mill), I
have developed a sound understanding of the design and operation of particulate control
equipment, including wet and dry electrostatic precipitators (ESP) and fabric filters. 1
have become very familiar with the relative expected levels of performance for ESPs and
fabric filters and have substantial experience in determining the capital and operating
costs for new and retrofit particulate control equipment installations.

II. SUMMARY OF REPORT

This report discusses my opinions and comments regarding the negative impacts

of proposed revisions to ADEM Admin. Code r. 335-3-4-.01. My opinions are based to a

large degree on my evaluation of the consequences of applying the proposed revisions of







ADEM Admin. Code r. 335-3-4-.01 to a large coal-fired power in Alabama which has
been found by a federal district court have committed thousands of violations of the
currently applicable Alabama State Implementation Plan (SIP) regulation governing
opacity (previously codified at ADEM Admin. Code r. 335-3-4-.01). That plant is the
Tennessee Valley Authority’s (TVA) Colbert Plant, which is located in Colbert County,
Alabama and is comprised on five units (Units 1-5). Units 1-4 share the same stack. Unit
5 has a dedicated stack

Specifically, this report addresses four major issues: 1) the impact the proposed
revisions to ADEM Admin. Code r. 335-3-4-.01 would have on the number of non-
exempt opacity exceedances that would occur at TVA’s Colbert Plant Units 1-5 and on
other sources in Alabama subject to the proposed rules, 2) the existence of a strong
correlation between opacity and particulate mass emission rate as demonstrated by my
analysis of Units 1-5 at TVA’s Colbert Plant, 3) the fact that the proposed revisions to
ADEM Admin. Code r. 335-3-4-.01 would result in allowing sources subject to the new
rules to increase their particulate matter emissions without any regulatory agency or the
public being able to identify or measure those increases, and 4) the fact that reasonably
priced retrofit particulate control technologies are readily available for existing coal-fired
power plants in Alabama to implement which are capable of completely eliminating any
unexcused opacity exceedances of the existing Alabama SIP opacity limitation and which
would substantially reduce particulate emissions, especially fine particulate (PM,s)

emissions.







III.  OPACITY REQUIREMENT CURRENTLY APPLICABLE TO COLBERT
UNITS 1-5

The currently applicable Alabama SIP opacity limit is found in the Alabama SIP at
ADEM Admin. Code r. 335-3-4-.01 (2003) and the key Alabama SIP provisions for
purposes of this report are:'

(1) (a) Except as provided in subparagraphs (b), (¢), (d), or (e) of this paragraph, no

person shall discharge into the atmosphere from any source of emission, particulate

of an opacity greater than that designated as twenty percent (20%) opacity, as
determined by a six (6) minute average.

(b) During one six (6) minute period in any sixty (60) minute period, a person may

discharge into the atmosphere from any source of emission, particulate of an opacity

not greater than that designated as forty percent (40%) opacity.

(c) The Director may approve exceptions to this Rule [for] specific sources which

hold permits under Chapter 335-3-14; provided however, such exceptions may be

made for startup, shutdown, load change, and rate change, or other short, intermittent

periods of time upon terms approved by the Director and made part of such permit.
(emphasis added). This limitation is a SIP requirement that governs particulate matter
and, as such, it designed to ensure compliance with the National Ambient Air Quality
Standard (NAAQS) for particulate.

As a matter of state law, Alabama previously adopted revisions to this rule on
October 2, 2003. Those revisions provided that if continuous opacity monitors were
being used to enforce the Alabama SIP’s 20 percent opacity standard, then opacity
exceedances would be considered exempt if the total number of exceedances, excluding
already exempt periods, did not exceed more than two percent of the facility’s operating
time in any quarter. However, those revisions were never approved as part of the

Alabama SIP. Nonetheless, they are presently codified at ADEM 335-3-4-.01 and are

clearly less stringent than the applicable EPA-approved Alabama SIP opacity regulations.

"TVA, Opacity Performance Improvement and Remediation Plan — TVA Colbert Fossil Plant, October 26,
2007, p. 3.







ADEM is now proposing to revise ADEM 335-3-4-.01 again and intends to seek
EPA approval of those revisions as part of the Alabama SIP. The latest proposed
revisions to ADEM Admin. Code r. 335-3-4-.01 are identified below with reference to
the prior state law revisions adopted in October 2003:

335-3-4-.01 Visible Emissions.

(1) Visible Emissions Restrictions for Stationary Sources.

(a) Except as provided in subparagraphs (b), (¢), (d), or (e) of this
paragraph, no person shall discharge into the atmosphere from any source
of emission, particulate of an opacity greater than that designated as
twenty percent (20%) opacity, as determined by a six (6) minute average.

(b) For a person not covered by paragraphs (3), (4), and (5) of this rule,
dBuring one six (6) minute period in any sixty (60) minute period, a
person may discharge into the atmosphere from any source of emission,
particulate of an opacity not greater than that designated as forty percent
(40%) opacity.

(c) The Director may approve exceptions to this rule or specific sources
which hold permits under chapter 335-3-14; provided however, such
exceptions may be made for startup, shutdown, load change, and rate
change or other short, intermittent periods of time upon terms approved by
the Director and made a part of such permit.

(d) The Director may also approve exceptions to this rule in accordance
with the following provisions:

1. The owner or operator of the affected source shall request in writing for
the Director to provide an opportunity for the determination of the opacity
of emissions during sampling and testing required pursuant to rule 335-3-

1-.08.

2. Upon receipt from such owner or operator of the written report of the
results of the sampling and testing conducted pursuant to rule 335-3-1-.08,
the Director will make a finding concerning compliance with opacity and
other applicable standards.

3. If the Director determines that an affected source is in compliance with
all applicable standards for which the sampling and testing are being
conducted in accordance with rule 335-3-1-.08 but during such sampling
and testing the affected source fails to meet any applicable opacity







standard, he shall notify the owner or operator and advise him that he may
petition the Director within ten (10) days of receipt of notification to make
appropriate adjustment to the opacity standard for the affected source.

4. The Director may grant such a petition upon a demonstration by the
owner or operator that the affected source and associated air pollution
control equipment were operated and maintained in a manner to minimize
the opacity of emissions during the sampling and testing; that such
sampling and testing were performed under the conditions established by
the Director; and that the affected source and associated air pollution
control equipment were incapable of being adjusted or operated to meet
the applicable opacity standard.

5. Upon the conclusion of sampling and testing as required above, the
Director may establish an opacity standard for the affected source at a
level at which the source will be able, as indicated by the sampling and
testing, to meet the opacity standard at all times during which the source is
meeting the mass emissions standards. If sufficient data is not available to
the Director to establish such opacity standards, the Director may require
additional sampling and testing as necessary to make such a determination
of opacity.

(e) The provisions of this paragraph shall not apply to combustion sources
in single-family and duplex dwellings where such sources are used for
heating or other domestic purposes.

(2) For a person subject to subparagraph (1)(b) of this rule, Ecompliance
with opacity standards in this rule shall be determined by conducting
observations in accordance with Reference Method 9 in Appendix A, 40
CFR

Part 60, as the same may be amended requiring a six (6) minute average as
determined by twenty-four (24) consecutive readings, at intervals of
fifteen (15) seconds each.

(3) The conditions in paragraphs (4) and (5) of this rule apply to each
emissions unit that meets all of the following requirements:

(a) A Continuous Opacity Monitoring System (COMS) is used for
indication of opacity of emissions;

(b) With respect to opacity limitations, the units are subject only to the
opacity provisions stated in paragraph (1) of this rule; and

(c) The COMS system utilized is required to comply with the
requirements of 40 CFR 60.13 or 40 CFR 75.14 (if applicable) and is
required to be certified in accordance with the requirements of 40 CFR 60,







Appendix B, Performance Specification 1.
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valid-data—Except as otherwise exempt under subparagraphs (1)(c) or
(1)(d) of this rule, no permittee shall discharge into the atmosphere from
any source of emission, particulate of an opacity greater than that
designated as twenty percent (20%) opacity, as determined by a six (6)
minute average, except that during each calendar quarter, the permittee
may discharge into the atmosphere from any emissions unit qualifying
under paragraph (3) of this rule, particulate with an opacity exceeding
20% for not more than twenty-four (24), six (6) minute periods in any
calendar day, if such periods do not exceed 2.0 percent of the source
operating hours for which the opacity standard is applicable and for which
the COMS is indicating valid data.

(5) No permittee shall discharge into the atmosphere from any source of
emission particulate of an opacity greater than 22% (excluding exempt
periods allowed under subparagraphs (1)(c) and (1)(d) of this rule)
averaged over each calendar day.

(6) For emissions units described in paragraph (3) above, the permittee
shall comply with paragraphs (4) and (5) within 6 months of EPA
approval of paragraphs (3), (4). and (5). Until 6 months after EPA
approval of paragraphs (3), (4), and (5), emissions units described by
paragraph (3) above shall be subject to paragraph (1) of this rule.

IV.  EFFECT OF PROPOSED REVISIONS TO CURRENT ALABAMA SIP
OPACITY REGULATION

If approved, ADEM’s proposed revision to ADEM Admin. Code r. 335-3-4-.01
would constitute a significant relaxation of Alabama’s SIP’s opacity regulation. The
proposed revision effectively changes a standard based on a 6-minute interval to a
standard based on a daily interval. This transforms what is currently a continuous 6-
minute interval compliance standard into a periodic (24-hour average) demonstration of

compliance. Under the existing opacity regulation, a source can exceed the 20 percent







opacity limit for only one 6-minute interval in any hour before a non-exempt exceedance
is registered. The applicable SIP-approved opacity regulation requires a regulated source
to maintain continuous compliance with the opacity limit to avoid unexcused
exceedances. Under the proposed new standard, a regulated source can have 144 minutes
of continuous exceedances of the 20 percent opacity on any given, to any level of opacity
up to 100 percent, and still be in compliance if the daily 24-hour average opacity is 22
percent or less. Major opacity spikes above 40 percent, which are classified as
exceedances under the current rule, would be in compliance under the proposed revisions.
Thus, the proposed revisions would allow long periods of continuous non-compliance
with the 20 percent opacity limit to be classified as complying with the opacity limit so
long as the daily opacity average does not exceed 22 percent.

The typical range of opacity at the TVA Colbert Unit 5 stack is in the range of 9
to 14 percent opacity (see Table 4). A likely reason that TVA attempts to maintain the
Unit 5 stack opacity in this range is to provide some operating cushion relative to the 6-
minute 20 percent opacity limit. The 9 to 14 percent opacity range correlates to a
particulate matter emission rate of approximately 0.04 to 0.09 1b/MMBtu (see Figures 6a
and 6b). If Unit 5 simply has to avoid more than 24 exceedances of 20 percent during a
24-hour period and keep the 24-hour average opacity at or below 22 percent, then Unit 5
will be able to operate much closer to the 20 percent limit without concern that this will
result in opacity exceedances. The reason for this is that a continuous integrated average
of the opacity on Unit 5 over the course of the 24-hour period will be maintained by TVA
Colbert and the operator will be able to track compliance with the 22 percent opacity 24-

hour limit on a continuous basis. There will be no need to maintain the current opacity







cushion necessary to avoid 6-minute exceedances, as the operator will have plenty of
time to “smooth out” the opacity average toward the end of the 24-hour period if the
average stays at or above 22 percent initially. The same is true in reverse. If the opacity
trend early in the 24-hour period is significantly below 20 percent and no 6-minute
periods above 20 percent are occurring, operator vigilance can be relaxed toward the end
of the period. This is especially true in the last 2 to 3 hours of the 24-hour period, as at
that point on the 24-hour clock there will be effectively no possibility of causing an
exceedance unless there is a complete failure of the particulate control system.

Specifically with respect to TVA’s Colbert Plant Unit 5, what this means in
practical terms is that average particulate emission rate on Unit 5 would increase. The
typical particulate emission rate now from Unit 5 is approximately 0.07 Ib/MMBtu. This
equates to an opacity level of approximately 11 to 12 percent. The Unit 5 operator will
have the ability to “drive” the 24-hour opacity average to a pre-determined target if the
only requirements are: 1) no more than 24 exceedances of 20 percent opacity in each 24-
hour period, and 2) average opacity over the 24-hour period can not exceed 22 percent. If
the unit averaged 50 percent opacity over the first twenty 6-minute periods in a 24-hour
period, the operator would know that only four additional 6-minute periods above 20
percent opacity are allowable and that the average opacity over the remaining two
hundred and twenty (220) 6-minute periods in the 24-hour period could not exceed 19.5
percent.

Assume the average Unit 5 opacity increases to 20 percent on following adoption
of the proposed revisions to the opacity rule as operators understand that there is no

longer a need to maintain a substantial cushion between actual stack opacity and the 20







percent 6-minute opacity limit. Assume also that 20 percent opacity on Unit 5 accurately
represents the applicable 0.12 Ib/MMBtu particulate limit (see Figures 6a and 6b). In this
case, the actual particulate emission rate on Unit 5 would increase from a typical current
level of 0.07 Ib/MMBtu to 0.12 1b/MMBtu, nearly a doubling of particulate emissions,
with no opacity exceedances being recorded.’

This same principle would apply to other sources in Alabama that would be
subject to the proposed revised opacity regulation. The particulate matter emissions
would undoubtedly increase as a consequence of the relaxation of the applicable opacity
limitation. And because stack testing for particulate matter is generally only required
once per year, neither ADEM, EPA nor the public would have the ability to identify these
increases, much less to measure them. Similarly, because the proposed revised opacity
regulation takes the “once per hour (24 per day) up to 40 percent” exception from the
existing Alabama SIP at 335-3-4-.01 and allows sources to bundle those 24 available
daily exemptions in any manner, including using them consecutively, and allows up to
100 percent opacity, the proposed revised opacity regulation would result in far more
particulate matter being emitted from TVA’s Colbert Plant and from other sources in
Alabama that would be subject to the new opacity regulations.

As noted, TVA Colbert Units 1-5 are used as an exemplary opacity case study in
this report. Applying the proposed revisions to opacity exceedances registered for

Colbert Units 1-4 and Unit 5 from January 2006 through December 2007 results in a

* The net heat rate for Unit 5 is 9,357 Btu/kWh (COL-OP 110187). The gross rated capacity of Unit 5 is
550 MW (550,000 kW). At a particulate emission rate of 0.07 1b/MMBtu, the hourly particulate emission
rate would be: 9,357 Btw/kWh x 10°® MMBtu/Btu x 550,000 kW x 0.07 Ib/MMBtu = 360 Ib/hr. At a
particulate emission rate of 0.07 1b/MMBtu, the hourly particulate emission rate would be: 9,357 Btu/kWh
x 10 MMBtu/Btu x 550,000 kW x 0.12 Ib/MMBtu = 618 Ib/hr.
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spectacular drop in the number of non-exempt exceedances as shown in Table 1:°

Table 1. Effect of proposed revisions to opacity rule on number of non-
exempt exceedances recorded on TVA Colbert Units 1-5

Year Units 1-4 Unit 5

existing rule proposed revisions existing rule proposed revisions
2006 78 0 436 0
2007 56 0 501 44

With regard to TVA’s Colbert Plant, it is clear that the proposed rule would not
eliminate all opacity violations at the plant if it were applied to the 2006 and 2007 period.
However, it would greatly reduce the number of violations. Thirty-eight (38) of 44
exceedances that would have been recorded in 2007 on Unit 5 if the proposed opacity
rule revisions were applied occurred on a single day (January 23, 2007). All 44
exceedances would have occurred on three separate days in the same week of January 22-
28, 2007. Virtually all of these exceedances were attributed to electrostatic precipitator
problems. Except for these 44 non-exempt exceedances in 2007 that were associated
with what appears to be one extended Unit 5 electrostatic precipitator “event,” there
would have been no other non-exempt exceedances recorded for Unit 5 during the two-
year period analyzed. The result of the proposed revisions to ADEM Admin. Code r. 335-
3-4-.01 would be to greatly reduce the incentive for boiler operators to pay attention to
maintaining stack opacity below the 20 percent limit on a continuous basis because the
likelihood of a non-exempt opacity exceedance occurring would be greatly reduced.

The net effect of the proposed revisions to the current Alabama SIP opacity
regulation is to “shoot the messenger.” The messenger in this case is the requirement to

comply with the currently applicable Alabama SIP 20 percent opacity limitation on a

3 TVA Colbert Units 1-5 quarterly excess emission reports, 2006 and 2007. Unit 5 was not in service in the
fourth quarter of 2007.
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continuous basis. ADEM Admin. Code r 335-3-4-.01. A more productive response,

given that many of the coal-fired power plants in Alabama are located in PM; 5 non-

attainment areas and PM, s emissions from these sources need to be reduced to bring
these areas into compliance with the PM; 5 National Ambient Air Quality Standard

(NAAQS), would be to reduce the PM;y and PM, 5 emissions responsible for the non-

exempt opacity exceedances at these plants by installing additional particulate matter

(PM) control equipment.

Alabama Power added compact fabric filters to Units 2 and Unit 3 at the E.C.
Gaston Plant in 1996 and 1999 and as a consequence were able to successfully address
non-exempt opacity exceedances.® This approach should be used at other Alabama coal
plants equipped with electrostatic precipitators to eliminate non-exempt opacity
exceedances that are recorded under the existing Alabama SIP opacity regulation.
ADEM Admin. Code r. 335-3-4-.01.

V. A STRONG, REPEATABLE CORRELATION EXISTS BETWEEN
OPACITY AND PARTICULATE EMISSIONS ON SPECIFIC COAL-
FIRED UNITS OPERATING UNDER STABLE CONDITIONS WITH
WELL MAINTAINED OPACITY MONITORS

Particulate concentrations were correlated to opacity monitor readings in the 1970s.

The United States Environmental Protection Agency (EPA) dictated the use of

transmissometers, also known as continuous opacity monitoring systems (COMS), to

continuously monitor the opacity of emissions from sources. For the EPA's emission

monitoring regulations and State Implementation Plans (SIP), opacity is used as a

surrogate for particulate emissions and also provides qualitative information on the

* R. Miller — Hamon Research Cottrell, Enhancing Aging ESP Performance Utilizing COHPAC Hybrid
Fabric Filter Technologies, April 2003.
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operation and maintenance of particulate control equipment.’

For example, the Georgia air quality regulations opacity measurements to be used
to demonstrate compliance with a particulate standard. The Georgia regulation
specifically states:®

Upon written application to the Director, a person owning or operating an air
pollution source may request that visible emission evaluations (opacity
measurements) be conducted during particulate emission tests for a source, for the
purpose of demonstrating compliance with a particulate emission standard. Any such
tests or evaluations shall be conducted according to methods, procedures and
requirements approved by the Division. All test results shall be subject to verification
by the Division. The correlated visible emissions opacity determined during any such
particulate emission tests which demonstrate compliance (with results verified by the
Division) mayi, if greater than any applicable visible emissions opacity standard of
this Chapter 391-3-1, be established by the Director as the visible emissions standard
(opacity standard) for the source. Such visible emissions standards if so established
shall be incorporated as a condition of the operating permit for the pollution source.

The EPA has conducted a number of studies to determine the correlation between
opacity and particulate mass emission rate. The results of selected studies are summarized

below.

In a 1974 publication from the EPA's National Environmental Research Center,
Conner (1974) showed that smoke's opacity is related to (1) the size of the particles
and (2) the light wavelength used by a transmissometer.

Particles much smaller than the light wavelength (particle diameter < 0.05 pm in
white light) contribute little to the opacity (extinction coefficient < 0.01). For
particles much larger than the light wavelength (particle diameter > 2 pm in white
light), the opacity is not a function of the light wavelength, and the mean extinction
coefficient is about 2. For particles about the same size as the light wavelength (0.05
< d < 2 um in white light), opacity has a strong dependence on the particle diameter,’

2

3 U.S. EPA, Current Knowledge of Particulate Matter (PM) Continuous Emission Monitoring, EPA-454/R-
00-039, September 2000, p. 2-1.

6 Georgia Department of Natural Resources, Environmental Protection Division, Air Protection Branch,
Rules for Air Quality Control, Chapter 391-3-1, December 26, 2001,

"U.S. EPA, Current Knowledge of Particulate Matter (PM) Continuous Emission Monitoring, EPA-454/R-
00-039, September 2000, p. 2-3.
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At that time (1974), the researchers clearly understood that for a useful correlation to
exist between opacity and PM mass concentration, the particle characteristics (size,
shape, and composition) needed to be sufficiently consistent and to remain consistent
over time (Conner, 1974). Conner (1974) showed mass concentration versus opacity
for a kraft pulp mill recovery furnace, a cement plant kiln, and a coal-fired boiler. The
concentration versus opacity graphs showed that a strong linear relationship existed
between mass concentration and opacity at those three sources. Conner noted that
particulate emission control devices would likely control the particulate
characteristics that most affect the opacity to mass concentration correlation
sufficiently enough that a transmissometer could be used as a mass monitor.*

In a 1979 publication from the EPA’s Environmental Sciences Research Lab, Conner,
Knapp, and Nader (1979) presented, in addition to other things, the existence of a
functional relationship between in-stack transmissometer-measured opacity and mass
concentration of PM emissions. This examination was done at Portland cement
plants and oil-fired power plants...Tests to correlate opacity and mass concentration
were done at three cement plants; two used the wet process rotary kiln with PM
emissions controlled with ESPs and one used the dry process rotary kiln with a
baghouse for PM emissions control (Conner, Knapp, and Nader, 1979). Opacity
measurements were made with either a Lear Siegler RM4 or RM41P. Mass
concentrations were determined by EPA Reference Method 5. The results of their
study indicate that the light attenuation coefficient of PM emissions at cement plants
is linearly related to PM mass concentration for both wet and dry processes.’

The EPA conducted extensive correlation testing on a coal-fired power plant over
one 3-month period and two 2-month periods (January-March, July-August, October-
November) representing different seasons of operation. Emissions were increased at
various times by turning-off one or more electrostatic precipitator (ESP) fields.
Correlations were essentially the same for the three periods with coefficients of 0.92,
0.98, and 0.99. Size distribution measurements were made with full ESP controls on, and
at times when controls were partially cut back. No significant size differences were
observed. The composite correlation curve for the data for all three time intervals has

little scatter of points and a correlation coefficient of 0.97. The composite data included

mass concentrations from 0.05 g/m’ to 0.35 g/m’ corresponding to an opacity range of 3

¥ Ibid, p. 2-3.
? Ibid, p. 2-4.
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to approximately 25 percent, respectively. The correlation data is presented in Figure 1.
No problems with COMS window contamination were encountered with continuous
operation spanning the 1-year period.'”

Figure 1. Correlation data between opacity and mass measurements of particulate
matter in emissions from a coal-burning power plant
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Comparative measurements at lignite fired-power plants gave results that were
initially similar to those at coal-fired plants. However extended operation showed the
calibration at the beginning and end of a 3-month test period yielded regression lines of
differing slope and parallel offset. The conclusion on the reliability of performance was
that COMS monitors on lignite-fired plants were subject to dirtying of the optical
surfaces within a short period of time. Weekly maintenance was deemed necessary if
calibration was expected to hold.'" Correlation data from coal plants indicated that

trouble-free continuous operation throughout a test period of 6 to 10 weeks could be

10 Arthur C. Stern, University of North Carolina — Chapel Hill, Air Pollution — Third Edition, Volume III —
Measuring, Monitoring, and Surveillance of Air Pollution, Academic Press, 1976, p. 609.
1 .

Ibid, p. 610.
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expected without the need to clean the optical surfaces.'”
In “Continuous Emissions Monitoring”(1993), Jahnke states: "

Data obtained from manual particulate traverses [U.S. EPA Reference
Method 5 or 17 or ISO Standard 9096 (ISO 1991)] can be correlated with
transmissometer data. Standards have been prepared that detail both test
procedures and methods for developing therse correlations: ISO Standard
10155 (ISO 1992) and VDI (1980).

The correlation relationship described by Janke is shown in Figure 2.
Jahnke also clarifies the conditions under which an opacity correlation remains valid
for a specific unit, stating:"*

Correlations must be made on a unit-by-unit basis, that is, a correlation
developed at one coal-fired boiler may not necessarily be the same as that
developed at another coal-fired boiler. Scatter in the data will primarily
depend on (a) methods used to vary the particulate mass concentration
when the correlation is developed and (b) the competence of the source
testing team performing the manual sampling.

The opacity-mass correlation technique is valid only so long as the
conditions under which it was developed are representative of the source
operation. Changes in operation that lead to significant changes in particle
characteristics or the particle size distribution may greatly affect the slope
of the correlation line. Changes in fuel, control equipment, or process
operation may contribute to this problem. A new correlation should be
developed in such situation sand such guidance should be provided in any
regulatory specification. By checking single points on a routine basis, the
continuing validity of the correlation can be assessed.

2 1bid, p. 608.
13 J. Jahnke, Continuous Emissions Monitoring, Van Nostrand Reinhold, 1993, p. 185, Figure 7-18.
" Ibid, pp. 185-186.
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Figure 2. Opacity to particulate mass emissions correlation from “Continuous
Emission Monitoring”'®
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TVA used two Lear Siegler Model RM 41 opacity monitors for Colbert Units 1-4
and Colbert Unit 5 from approximately 1983 until May 1999, when TVA replaced them
with Spectrum Model 41 COMS which remain in use today.'® The Lear Sigler RM41
manual specifically describes how to develop an accurate correlation between opacity
and particulate stack concentration for a specific plant. That manual states (p. A1-1):"”

An RM41 system is set up and connected to a chart recorder or other data collection
system to record optical density values. Manual samples are collected from the stack
to determine the concentrations of particulate per unit o volume. Samples may be
collected by using the particular sampling method with which it is desired to correlate
(such as EPA Method 5). Samples should be collected over the full range of normal
plant operation. Enough samples should be collected to provide an adequate statistical
base (12 to 15 samples or more). The actual sampling times for each sample should
be logged and marked on the optical density record. Average concentrations and
average optical density for each sample can then be plotted and statistically analyzed
to determine the best fitting constant of correlation as well as the standard deviation
and reliability of the correlation.

" bid, p. 185.

1 Littrell Dep. at 57-59.

' Lear Siegler Inc., Technical Instruction Manual - Precision Optical Smoke and Dust Density Measuring
Instrument — Model RM 41 Optical Transmissometer, Appendix 1 — Application of Visible Emission
Monitors, COL-OP 103098-103101.
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The opacity — particulate mass concentration correlation graph from the Lear
Siegler RM41 manual is shown in Figure 3."® The manual goes on to state that: “The use
of transmissometers for continuous monitoring of particulate mass concentrations has
been proven in the following types of emission sources: coal and oil-fired power
219

stations.

Figure 3. RM41 opacity to particulate mass emissions correlation chart
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The Electric Power Research Institute (EPRI) and the Southern Company
conducted extensive opacity versus particulate emissions correlation testing on Georgia

Power’s Plant Yates 360 MW Unit 7 in 1998. Four continuous particulate monitors were

tested as well as the dedicated Lear Siegler RM41 COMS on the Unit 7 stack. The Lear

'8 RM41 Manual, p. A1-2, COL-OP 103099.
" Ibid, p. A1-3. COL-OP 103100
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Siegler RM 41 on the Unit 7 stack is the same COMS model which was used on the
Colbert Units 1-4 and Unit 5 stacks until May 1999.

Yates Unit 7 is a tangentially-fired pulverized coal boiler that burns eastern
bituminous coal. The unit was equipped with low NO, burners and separate overfire air
in 1994. Unit 7 is subject to a particulate emission limit of 0.24 Ib/MMBtu. The unit also
has a six-minute average opacity limit of 40 percent, and a four-hour average opacity
limit of 34 percent.”

One objective of the testing was to evaluate the relationship between opacity
monitor readings and particulate concentration at three different ESP powering
conditions, producing three different particulate mass emission levels, during three weeks
of testing. Low, medium, and high particulate mass emission rate conditions were
evaluated. Particulate stack testing was conducted to accurately determine the particulate
mass emission rate. Replicate particulate stack testing trains were used to ensure the
precision and accuracy of the measured particulate mass emission rate.

Results of the test program showed that the correlation between opacity and
particulate mass emission rate was very good from 3 to 20 percent opacity. At higher
levels of opacity the opacity monitor tended to underestimate the actual particulate mass
emission rate. These results are represented graphically in Figure 4. The authors point
out that "It is interesting to observe the narrowness (precision) of the tolerance interval at

low PM concentrations. This observation seems to sharply contrast those often repeated

2 Robertson, R., Mitchell, G., Dene, C., Evaluation of Continuous Particulate Matter (PM) Monitors for
Coal-Fired Utility Boilers with Electrostatic Precipitators, in Proceedings of the May 1999 CEM Users
Group Meeting, Electric Power Research Institute, Palo Alto, CA, May 1999, p. 2. Online at:
http://www.rmb-consulting.com/cinnati/rlrpaper.htm
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"2" The authors also note

claims that opacity monitors lack sensitivity at low PM levels.
that Figure 4 may represent a realistic correlation on Yates Unit 7 for the RM41 opacity

monitor.

Figure 4. Yates Unit 7 particulate mass emissions versus opacity correlation
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The opacity to particulate correlation is strongest in the PM, s size range, the
"visible light wavelength" range, as described in the first EPA opacity correlation study
summary on page 2 of the evaluation. The relatively small particle size of the particulate
exiting the ESP during the low and moderate particulate mass emission rate test
conditions at 360 MW Yates Unit 7, equivalent to opacity up to approximately 20
percent, is apparently the reason for the strong correlation observed between opacity and
particulate mass emission rate in the 3 to 20 percent opacity range.

Several electrical fields in the ESP were de-energized to simulate the high opacity

1 Ibid, p. 14.
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condition. This resulted in opacity increases caused by rapping re-entrainment and
"chunky" (large) particles observed on the particulate filters. As noted by the authors:

Apparently, the point was reached where rapping re-entrainment of
relatively large unburned carbon particles (i.e. small but large relative to
other flyash particles) became a major factor. These large carbon particles
were probably in a size range where the opacity monitor is insensitive;
therefore, the opacity/mass relationship breaks down. In other words, the
particles contribute a significant amount of mass but little opacity. This is
the classical reason why opacity monitors are often not good particulate
monitors-the opacity/mass relationship is strongly dependent on particle
size distribution.[*]

The authors are overly general in describing a "breakdown" of the opacity/mass
relationship when the ESP is partially disabled to generate high particulate emissions. As

Figure 4 clearly shows, the opacity monitor underestimates the particulate mass emission

rate when the ESP is partially disabled. The opacity-to-particulate mass emission rate
correlation developed at Plant Yates is better described as accurate to approximately 20
percent opacity and an underestimate for particulate mass rates producing opacity levels
beyond 20 percent.

One objective of the correlation study at Plant Yates was to verify the long-term
repeatability of the correlation established during initial testing. However, during the
three-month period between the week 2 and week 3 tests, the four continuous particulate
monitors at the site were not properly maintained.”® This failure to maintain the
continuous particulate monitors prevented the long-term repeatability of the correlation
relationship from being demonstrated at Plant Yates Unit 7. The study did not report the

correlation data collected for the Lear Sigler RM41 COMS during week 3 testing.>* As

2
Ibid, p. 3.
3 U.S. EPA, Current Knowledge of Particulate Matter (PM) Continuous Emission Monitoring, EPA-
454/R-00-039, September 2000, p. 5-9.
24 Robertson, R., Mitchell, G.C., Dene, C., Evaluation of Continuous Particulate Matter (PM) Monitors for
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discussed above, the long-term repeatability of the correlation between opacity and
particulate mass emissions has been demonstrated on numerous occasions at specific
coal-fired power plants.

The Yates test program did demonstrate excellent correlations for two types of
particulate continuous emission monitoring systems (CEMS), the BHA and the PCME
CEMS. See the correlation graphs in Figure 5. The long-term repeatability of the
correlation was not established at Yates due to failure to properly maintain the particulate
CEMS in the three-month interim between correlation tests.””> However, the long-term
repeatability of the accuracy of particulate CEMS has been demonstrated in numerous
U.S. and European particulate CEMS test programs.”® U.S. EPA makes the following
statement regarding the use of particulate CEMS:*’

In summary, these tests led the EPA to believe that PM CEMS are a viable accurate

measure of real-time particulate matter emissions. The EPA believes the approach to

correlating emissions to gravimetric manual methods can result in an adequate
correlation. The EPA also believes that data availability, maintenance and personnel,

and overall costs associated with particulate matter CEMSs are representative of other
CEMSs, such as SO, analyzers for utility boilers.

Coal-Fired Utility Boilers with Electrostatic Precipitators, in Proceedings of the May 1999 CEM Users
Group Meeting, Electric Power Research Institute, Palo Alto, CA, May 1999. Online at: http://www.rmb-
consulting.com/cinnati/rlrpaper.htm

2 U.S. EPA, Current Knowledge of Particulate Matter (PM) Continuous Emission Monitoring — Final
Report, EPA-454/R-00-039, September 2000, pp. 2-

%8 Ibid, Chapter 5, pp. 5-1 to 5-16.

7 Ibid, p. 5-7.
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Figure 5. Plant Yates continuous particulate monitor correlation testing —
performance of BHA and PCME continuous particulate monitors
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Particulate CEMS are widely used in Europe. The developmental testing of

particulate CEMSs in Germany started during the 1960s when the TUV-Rheinland (the

German “technical inspection agency,” a not-for-profit organization similar to

Underwriters Laboratories in the United States) first investigated continuous particulate

monitors. From 1968 through 1985, approximately 1,000 to 2,000 transmissometers,

measuring extinction, were installed on all types of sources in Germany measuring PM

emission limits in the range of 30 mg/m’ to 150 mg/m’. In addition, approximately 5,000

transmissometers, measuring opacity, were installed for monitoring control equipment

performance. Then, as particulate concentrations decreased to levels too low to be

accurately measured with transmissometers, use of the light scattering type particulate

CEMS came into favor. Light scatter monitors are 100 to 1,000 times more sensitive than

transmissometers. A light scattering monitor’s output is directly proportional to

particulate concentration, and thus inversely proportional to a transmissometer output

(meaning it cannot be used as a substitute for an opacity monitor). Since 1986, light
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scatter monitors represent about 80 percent of new particulate monitors installed in
Germany.*®

After a particulate CEMS is installed, its output is correlated to manual gravimetric
particulate data. The stability of the correlation is checked by conducting additional
manual gravimetric tests at 3- to 5-year intervals, depending on the source type. A
linearity check of the instrument’s response is also done annually. The TUV has
guidelines for establishing correlation curves. Most of the manual particulate emissions
measurements are done by an isokinetic, in-stack filter test method (similar to Method
17). The test program consists of 12 to 20 test runs. Test runs are short, no longer than 30
minutes, to ensure that any variability in particulate concentrations is noticeable and not
averaged out by a long test run.”’

In addition to the suitability testing specifications that exist in Germany, the
International Standards Organization (ISO) has developed standards for particulate
CEMS:s. The ISO committee TC146/SC1/WG1 finalized ISO 10155 “Stationary Source
Emissions - Automated Monitoring of Mass Concentrations of Particles - Performance
Characteristics, Test Methods, and Specifications” on April 1, 1995 30
VI. THERE IS A CORRELATION BETWEEN OPACITY AND THE

PARTICULATE MATTER EMISSION RATE ON COLBERT UNIT 5

AND 20 PERCENT OPACITY IS A REASONABLY ACCURATE

SURROGATE FOR COLBERT’S 0.12 LB/MMBTU PARTICULATE

EMISSION LIMIT

TVA’s Colbert Unit 5 is a 500 MW (net) wall-fired dry-bottom pulverized coal

boiler with a four-field ESP and dedicated stack. The stack is equipped with a calibrated

2 Ibid, p. 2-8.
? Ibid, p. 2-11.
0 Ibid, p. 2-13.
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COMS. Annual compliance source tests are conducted on Unit 5 by TVA’s Maintenance
and Testing Services group based in Chattanooga, Tennessee. Powers Engineering has
copies of the annual stack test reports for Unit 5 from the period 1998 to 2002. These
reports include 1-minute opacity readings during each source test as well as average
opacity values for the complete duration of each source test. The one exception is the
opacity data for the 1998 stack test. The 1998 report includes hourly opacity averages for
Unit 5 for each hour on January 27, 1998, the day of the source testing.

The opacity to particulate mass emission rate data from each Unit 5 source test in
the 1998-2002 period is plotted in Figure 6a. Data from the January 11, 2000 source test
is not included in Figure 6a. The reason for this is the source test report incorrectly
includes only opacity readings for January 17, 2000, not for the test date of January 11,

2000.

Figure 6a. Unit 5 opacity vs. particulate correlation, 1998-2002 test data
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Details on each of the correlation data points in Figure 6a are provided in Table 2.
There appears to be a very good correlation between opacity and particulate mass

emissions for four of the five test results included in Figure 6a. These four tests include
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results for January 1998, December 2000, November 2001, and October 2002. Twenty

(20) percent opacity also appears to a reasonably accurate opacity value to represent the

Unit 5 0.12 Ib/MMBtu particulate emission limit, and supports the EPA contention that

opacity standards are often established at a level which represents a likely significant

exceedance of the particulate matter standard.*' The coal used in Unit 5 is consistent

throughout the 1998-2002 period. The Unit 5 coal characteristics for the period spanning

1998-2002 are provided in Table 3.

Table 2. Unit 5 annual source test correlations

Test date Load Average Average Comments
(MW) PM opacity
(Ib/MMBtu) (%)
1/27/98 500 0.045 9.7
500 0.039 9.5
501 0.036 9.5
1/19/99 476 0.042 5.0 The opacity monitor appears to have been
468 0.034 34 reading low during this test. This is the one
467 0.036 3.0 Unit 5 test report in the 1998-2002 period
that includes no handwritten notes on
boiler or instrument condition during the
source testing. As a result there are no real-
time operator observations in the test report
that might provide guidance on why the
opacity monitor was appears to read low on
this test date.

01/11/00 unknown 0.015 unknown | Opacity data included in the test report is
for 01/17/00. This is wrong date, as testing
took place on 01/11/00. Opacity averaged
~14% on Unit 5 on 01/17/00. No opacity
information is provided for the 01/11/00
test date.

12/14/00 461 0.032 6.2

470 0.034 6.5
470 0.029 6.1
11/07/01 468 0.086 13.9
467 0.085 13.4
467 0.089 13.3
10/30/02 462 0.033 6.3
463 0.025 7.1
464 0.036 7.3
Averages: 473 0.045 8.0 No data from the 01/11/00 stack test is

31 Compliance Assurance Monitoring, Final Rule, 62 Federal Register 54899, 54923, October 22, 1997.

26








| included in the averages.

Table 3. Unit 5 coal characteristics, 1996, 2001, 2002

Year | Heating value | Ash content | Sulfur content Source of data
(Btu/lb) (%) (%)
1996 12,022 10.93 1.93 TVA, COL-OP 110188-110190
2001 11,627 10.9 2.15 2001 DOE EIA Form 767
2002 11,627 10.93 2.15 2002 DOE EIA Form 767

The January 1999 source test data set appears to be anomalous primarily because
the average opacity reading is well below the visible plume threshold of approximately 5
percent, yet the average particulate mass emission rate is relatively high. There are no
operator handwritten notes in the January 1999 report, unlike the other Unit 5 stack test
reports, that might provide some background information or context for what appears to
be an anomalous opacity to particulate mass emissions rate during the stack tests. The
correlation between opacity and particulate mass emission rate on Unit 5 with the data
from the January 1999 stack test report excluded from the correlation graph is shown in

Figure 6b.

Figure 6b. Unit S opacity vs. particulate correlation, 1998, 2000, 2001, 2002
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The January 11, 2000 stack test report includes the wrong opacity readings. The
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opacity data and Unit 5 load data provided with the report are for January 17, 2000, not
January 11, 2000. For this reason the January 11, 2000 source test and opacity results are
not included in Figure 6.

Information on the opacity at the Unit 5 stack when Unit 5 was not undergoing
stack testing is available in a number of the Unit 1-5 stack test reports in the 1998-2000
time frame. The January 27, 1998 stack test report for Unit 5 contains Unit 5 opacity
readings for the entire 24-hour day. This provides information on what could be
characterized as “typical” opacity for Unit 5 when it is not undergoing annual source
testing. The annual stack test reports for Units 1-4 provide information, through
handwritten operator notes, on the Unit 5 load and opacity during the stack tests during
the 1998-2000 period. The operator notes in the 2001 and 2002 Unit 1-4 stack test reports
do not include any information on Unit 5 load or opacity. It appears that the amount of
handwritten data the operators were required to maintain during stack testing was
streamlined following testing conducted in 2000. Table 4 summarizes the information
available from the 1998-2000 period on Unit 5 opacity when Unit 5 was not undergoing

stack testing.

Table 4. Data on Unit S opacity when Unit 5 not undergoing stack testing

Date Load Opacity (%) Activity
MW)

01/27/98, 436 12.7 24-hour record of opacity on day of

00:00-07:00 Unit 5 stack test. This is average
opacity up until 2 hours prior to 1% test.

01/27/98, 498 12.4 24-hour record of opacity on day of

16:00-23:00 Unit 5 stack test. This is average
opacity starting 2 hours after 3™ test.

9/21/99-9/22/99, 365 12.8 Operator notes recording Unit 5

1* shift parameters on day of Unit 2 stack test.

9/22/99, 2™ shift 370 13.5 Operator notes recording Unit 5
parameters on day of Unit 2 stack test.
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9/22/99-9/23/99, 400 9.7 Operator notes recording Unit 5
1* shift parameters on day of Unit 1 stack test.
9/23/99, 2™ shift 485 11.6 Operator notes recording Unit 5
parameters on day of Unit 1 stack test.
11/9/99, 2™ shift 499 12.1 Operator notes recording Unit 5
parameters on day of Unit 4 stack test.
11/9/99, 3 shift 495 11.9 Operator notes recording Unit 5
parameters on day of Unit 4 stack test.
01/17/00, 2™ shift 491 13.5 This opacity data was incorrectly
included as the opacity record for the
01/11/00 stack testing on Unit 5.
9/6/00, 2™ shift 427 11.3 Operator notes recording Unit 5
parameters on day of Unit 3 stack test.
9/6/00, 3™ shift 427 8.8 Operator notes recording Unit 5
parameters on day of Unit 3 stack test.
9/6/00-9/7/00, 1* 424 9.1 Operator notes recording Unit 5
shift parameters on day of Unit 3 stack test.
9/7/00, 3™ shift 427 11.9 Operator notes recording Unit 5
parameters on day of Unit 3 stack test.
10/10/00, 3™ shift 465 10.4 Operator notes recording Unit 5
parameters on day of Unit 4 stack test.
Average of 14 “snapshot” Unit 11.6

5 opacity readings when Unit 5
not undergoing source testing:

It is also instructive to look at the 24-hour opacity record on January 27, 1998 to

appreciate how an operator can stabilize a boiler specifically for the source tests and then

quickly allow the unit to return to normal operation. Three particulate sampling runs were

conducted on January 27, 2000, each lasting approximately 70 minutes. Table S shows a

significant reduction in opacity beginning two hours prior to the first sampling run that

began at 8:47 am, and a significant increase in opacity within two to four hours following

the completion of the third and last sampling run at 12:44 pm.

Table 5. Unit 5 opacity trends before, during, and after source testing on
January 27, 1998

Hour Load (MW) Opacity (%)
(hour shown is end of 60-minute period)
00:00 395.9 11.3
01:00 402.0 11.9
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02:00 403.6 11.6
03:00 405.3 11.9
04:00 404.7 11.6
05:00 481.4 14.0
06:00 496.2 14.4
07:00 496.5 14.5
08:00 498.7 10.4
09:00 sampling run 1 starts 08:47 500.3 10.5
10:00 sampling run 1 ends 09:58 499.6 9.7
11:00 sampling run 2 starts 10:12 500.4 9.5
12:00 sampling run 2 ends 11:21 501.1 94
sampling run 3 starts 11:36
13:00 sampling run 3 ends 12:44 502.0 9.5
14:00 499.6 10.1
15:00 501.4 11.0
16:00 500.6 11.4
17:00 496.2 12.3
18:00 498.0 12.1
19:00 499.1 11.9
20:00 499.5 11.8
21:00 498.3 133
22:00 496.8 13.1
23:00 496.4 12.9

The Unit 5 opacity information shown in Table 3 indicates the typical opacity
from Unit 5 ranges from 11 to 14 percent. This is consistent with a TVA statement in
TVA’s October 2007 Opacity Improvement Plan which TV A filed in federal district
court in Alabama, where TVA provided at page 11: “During normal plant operations at
Colbert, the opacity of the emissions from the plant’s stacks is between 5% and 15%.”
However, as is clear from the pattern in Table 4, single-digit opacity values on Unit 5 are
likely more indicative of operator effort specifically directed at stabilizing boiler
operation to minimize opacity than typical Unit 5 boiler operations.

This also means that the annual particulate stack test represents a “best case”
particulate emissions scenario for the unit, and that the annual particulate emission rate

reported for Unit 5 significantly underestimates actual annual particulate emissions. Only
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one Unit 5 annual source test in the 1998-2002 period appears to reflect the typical
opacity operating regime of Unit 5. That is the November 7, 2001 source test, with an
average opacity of 13.5 percent and a particulate emission rate of 0.087 Ib/MMBtu.

The Unit 5 ESP is estimated to have a particulate collection efficiency of 99.2 to
99.75 percent, depending on coal type, in the 1996 Title V permit application for Colbert
(p. 3-68). This efficiency projection is based on a design uncontrolled particulate rate
into the ESP of 36,913 Ib/hr and a design controlled emission rate at the ESP outlet of
185 Ib/hr. The particulate emission rate of 0.087 Ib/MMBtu measured at the Unit 5 outlet
on November 7, 2001 corresponds to an outlet emission rate of 399 Ib/hr.*? The net Unit
5 ESP efficiency at this outlet emission rate is 98.9 percent.

The ESP for TVA’s Colbert Unit 5 is a four-field unit.*”* The ESP is a series
collection device, meaning more and more particulate is collected as more ESP collection
fields are added in series. The number of ESP fields is a determining factor in the overall
collection efficiency of the ESP. Table 6 shows the relationship between the number of
fields and the overall efficiency of the ESP. A four-field ESP has expected efficiency in
the range of 99.0 to 99.3 percent.”*

Table 6. Relationship of number of ESP fields to particulate collection efficiency

Minimum number of fields Efficiency range
4 99.0 —99.3
5 99.4 - 99.6
6 99.7-99.8
7 99.9

32 The Ib/hr emission rate at the ESP outlet was calculated by multiplying the dry gas flow (dry ft3/min)
measured during each of the three sampling runs by the measured grain loading (gr/t3), dividing by 7,000
gr/lb, and then multiplying by 60 min/hr. The calculated outlet particulate emission rates are: Run 1 =403
Ib/hr, Run 2 = 385 1b/hr, Run 3 =410 Ib/hr. The average of all three runs is 399 Ib/hr.

33 Alstom, November 01-12, 2000 Colbert Unit 5 ESP inspection report, COL-OP 89955.

3% Jacob Katz, P.E., The Art of Electrostatic Precipitation, S&S Printing Company, Pittsburgh, 1981, p.
332.
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As noted, the lower-end Unit 5 ESP efficiency identified in the 1996 TVA Title V
permit application is 99.2 percent. Also, Unit 5 ESP has also been in service since
approximately 1970.% It is reasonable to assume some degradation in ESP performance
over the 30-year period between ESP start-up and the Unit 5 annual source test in 2001.

VII. ACTUAL PARTICULATE EMISSIONS FROM COLBERT UNITS 1-5
ARE SIGNIFICANTLY HIGHER THAN REPORTED VALUES

TVA estimates annual PM emissions for its Colbert Plant by multiplying the
annual source test average by annual fuel consumption for each unit. Because the source
test represents an optimized condition, it is not representative of annual average
particulate emissions.>® For example, the average particulate emission rate for Colbert
Units 1-4 for the year 1998 is assumed to be 0.024 1b/MMBtu based on the annual source
test results for each unit. The 1998 Unit 5 particulate emission rate is also indicated as
0.024 1b/MMBtu.”’

Assuming for the sake of argument that the 0.087 Ib/MMBtu particulate emission
rate measured on Unit 5 in November 2007 is more representative of typical operations,
precisely because of the correlation between typical opacity of 11 to 14 percent on Unit 5
and the 0.087 Ib/MMBtu particulate emission rate measured when Unit 5 opacity
averaged 13.5 percent, the actual particulate emissions from Units 1-5 in 1998 would
have been approximately three-and-a-half times (3.5x) greater than the reported

particulate emissions. Reported particulate emissions were 577 tons per year (TPY) from

% Littrell Dep. at 176. The ESPs for Units 1-4 were installed in approximately 1990. Id. at 175.

3% This brings up a related point, namely, that it would be feasible for TVA to install particulate matter
continuous emission monitoring systems (PM CEMS) which could be used to provide accurate continuous
measurements of PM emissions from the Colbert Plant. In this context, this would be a prudent option to
evaluate, as it would conclusively determine whether the Colbert Plant is actually complying with its PM
mass emission limit on a continuous basis. A once per year stack test that is pre-announced and scheduled
well in advance is a poor method for determining continuous compliance with a PM mass emissions limit,
particularly when PM CEMS are available.

ST TVA Colbert PM Emissions Summary, 1996-2000, COL-OP 110252.
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Units 1-4 and 331 TPY from Unit. 5.

Multiplying these values by 3.5 to convert the particulate emission rate from
“optimized” to “typical” would increase the 1998 particulate emissions estimate for Units
1-4 t0 2,020 TPY and for Unit 5 to 1,160 TPY. Total particulate emissions from Colbert
Units 1-5 increase from 908 TPY to 3,180 TPY.

Fine particulate less than 2.5 microns in diameter (PM;s) is considered the
particle size range that is predominantly responsible for deleterious impacts of airborne
particulate on human health.*® The U.S. EPA estimates that approximately 50 percent of
the particulate exiting an ESP is PM, 5.>” This assumption is based on the particle size
distribution at the outlet of an ESP shown in Figure 7.

Figure 7. Cumulative size-specific emission factors for an example dry bottom boiler
burning pulverized bituminous coal
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Fifty (50) percent of the 1998 reported particulate emissions for Colbert Units 1-5
equals 454 TPY of PM,s. Fifty (50) percent of the 1998 Colbert Units 1-5 projected

typical particulate emissions equals 1,590 TPY of PM; s. This represents actual PM; s

* See, e.g., Thurston Expert Report at 6.

3 'U.S. EPA, AP 42 Fifth Edition, Compilation of Air Pollutant Emission Factors, Volume 1: Stationary
Point and Area Sources, Chapter 1, External Combustion Sources — Bituminous and Subbituminous Coal
Combustion, September 1998, p. 1.143, Figure 1.1-1.
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emissions from Colbert Units 1-5 that are 1,136 TPY greater than the reported PM; s
emissions.
VIII. ONGOING OPACITY EXCEEDANCES CORRELATE TO EXCESSIVE
FINE PARTICULATE EMISSIONS
At the Colbert Plant, opacity exceedances have declined when comparing the
number of exceedances in the 2006/2007 timeframe to the opacity exceedance levels in
the late 1990s. However, opacity exceedances remain elevated on an absolute level. Unit
5 experienced 501 non-exempt exceedances in the first three quarters of 2007. Unit 5 was
shutdown throughout the fourth quarter of 2007.* In addition the capacity factor (usage
rate) of Colbert Units 1-5 continues to increase, as shown in Figure 8 from the TVA
Colbert Fossil Plant webpage.*' This increase in capacity factor over time translates into a
comparable increase in fine particulate emissions over time as well.

Figure 8. Graph from TV A Colbert Fossil Plant webpage showing steady increase in
CO; emissions due to increased output of Colbert Units 1-5 over time
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% See Defendant Tennessee Valley Authority’s Filing of Fourth Quarter 2007 and First Quarter 2008
Opacity Data, filed with U.S. District Court, Northern District of Alabama, Case: 3:02-cv-02279-VEH,
May 23, 2008.

“I TVA website at: http://www.tva.com/environment/air/colbert.htm
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Colbert Unit 5’s ESP was well within its design life in the early- and mid-1990s
when much higher levels of opacity exceedances appeared to be the norm. The October
2007 opacity improvement plan proposed by TVA for Colbert in federal district court
includes a $42 million rehabilitation project for the Unit 5 ESP. The project as described
is essentially the replacement of worn-out Unit 5 ESP equipment and some relatively
minor upgrades to ESP power supply equipment. There is no reason to expect that a
replacement of worn-out equipment and relatively minor power supply upgrades to the
Unit 5 ESP, which are necessary to keep the ESP operating beyond its original design
life, will result in a significant further reduction of opacity exceedances from Unit 5.
IX. ITIS POSSIBLE FOR COAL-FIRED POWER PLANTS TO COMPLY

WITH THE CURRENTLY APPLICABLE 20 PERCENT ALABAMA SIP

OPACITY LIMIT

A. Fabric Filter Retrofit Technology

Fabric filter retrofit technology is readily available at a reasonable cost to coal-
fired power plants and are capable of eliminating violations of the existing Alabama SIP
opacity limitation at any Alabama plants which are currently violating that limitation.
Retrofitting fabric filters to eliminate visible plumes and reduce particulate emissions
from coal-fired power plants with ESPs has been done dozens of times at plants around
the world.**** There are several reasons for these retrofits. If the ESP is not designed

conservatively, loss of one of the fields due to electrical or mechanical problems can

result in elevated opacity at the ESP outlet. Also, ESPs are sensitive to the type of coal

*2 Mcllvaine Company 2008 U.S. Utility Power Plant Database lists 43 cold-side ESP retrofits to fabric
filters and 35 hot-side ESP retrofits to fabric filters. These retrofits are either completed or in progress.
Mcllvaine Company website at: http://www.mcilvainecompany.com/

#'S. Francis — Alstom, et al, Conversion of Existing ESP’s to High Ratio Fabric Filters to Meet Stringent
Emissions Requirements, Combined Power Plant Air Pollutant Control Mega Symposium, May, 2003.
Alstom Power has completed 18 conversions worldwide of existing ESPs to high ratio fabric filters.
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being burned as this effects the electrical conductivity of the flue gas and the flyash.
Flyash from low sulfur coals is generally more difficult to collect, and the transition to
low sulfur coals to achieve sulfur dioxide compliance can compromise to a degree the
ability of a dry ESP to maintain high particulate collection efficiencies. A TVA
employee, John Littrell, stated in a deposition that the ESPs at TVA’s Colbert Plant were
not designed in anticipation that low sulfur coals with high flyash resistivity would be
burned in Colbert Units 1-4 (Littrell deposition, pp. 191-192). In contrast, a fabric filter
is a physical filter that blocks the passage of particulate. A “cake” of particulate forms on
the exterior of the filter bag which creates a very effective filtration media and results in a
properly sized and operated fabric filter achieving very high particulate collection
efficiencies with no visible opacity during normal operation.

Coal plants equipped with hot-side and cold-side ESPs have been retrofit with
fabric filters to improve particulate control and reduce opacity. For example, 270 MW
Unit No. 3 at Alabama Power’s E.C. Gaston plant was retrofit with a compact fabric filter
following the existing ESP in 1996.** This was followed by installation of a COHPAC
on 270 MW Unit No. 2 at E.C. Gaston in 1999. The compact fabric filter retrofit
approach is known a “Compact Hybrid Particulate Control - COHPAC.” COHPAC was
developed by the Electric Power Research Institute and is sold under license by Hamon
Research-Cottrell. The two variations of the COHPAC approach are shown in Figure 9.
COHPAC was developed as a means to effectively improve the particulate removal
capability of aging or undersized ESPs at a reasonable cost. The concept of COHPAC is

fairly simple. A high ratio pulse jet fabric filter is installed in series with an existing ESP

* R. Miller — Hamon Research Cottrell, Enhancing Aging ESP Performance Utilizing COHPAC Hybrid
Fabric Filter Technologies, April 2003. Online at: http://hamon-
researchcottrell.com/HRCTechnicalLibrary/Enhancing%20Aging%20ESP%20Performance.pdf
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and serves as a polishing or final collection device. Due to the fact that the ESP removes
the majority of the ash or dust prior to entering the fabric filter, the filtration rate can be
increased substantially while still maintaining the same pressure drops as conventional
filtration rates.*’

Figure 9. Two variations of the COHPAC retrofit approach — 1) compact fabric
filter follows the existing ESP, and 2) compact fabric filter replaces one-half of ESP

in the existing ESP housing. The apportionment of particulate collection between
the existing ESP and the retrofit fabric filter is shown in (3).

1. Existing ESP followed by fabric filter 2. Existing ESP with last two sections
(see schematic below) converted to a fabric filter

3. Existing ESP collects ~99 percent of particulate with fabric filter added to collect
remaining 1 percent fine particulate and eliminate visible opacity at stack outlet

PJFF
Electrostatic
Coal _§ Precipitator
Fly Ash (99%) Fly Ash (1%)

Prior to installation of COHPAC on Units 2 and 3 at E.C. Gaston, there were
many days during peak summer load operation when load reductions were required to

remain in compliance and avoid opacity excursions above the 20 percent opacity level.

* Ibid, p. 2.
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The boilers were also limited in the type and number of coals that could be fired.*

The E.C. Gaston plant site is congested with very little open space for the
installation of new equipment. For that reason an abandoned cold-side ESP casing
located next to the operational hot-side ESP was converted to serve as the COHPAC
housing. Approximately 12 feet of ductwork was added to the existing casing and the
hoppers (which had been removed earlier) were re-installed with as much of the existing
casing and ductwork re-used as possible. The existing fans were also upgraded with new
wheels and motors to compensate for the additional static pressure caused by the
presence of the COHPAC. A schematic of the retrofit COHPAC installation at E.C.

Gaston is shown in Figure 10.

* Ibid, p. 4.
7 1bid, p. 5.
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Figure 10. COHPAC fabric filter retrofit at Alabama Power E.C. Gaston Plant
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Opacity levels have consistently been maintained below the guarantee levels of 5
percent on Units 2 and 3 at E.C. Gaston. Five (5) percent is the “clear stack” threshold,
meaning the opacity level where the plume is no longer visible. Typical opacity levels of
1 to 2 percent at the COHPAC outlets on Units 2 and 3.*® The installation of the
COHPAC units has also provided enhanced fuel flexibility at E.C. Gaston. More coals
can now be burned at the plant.*

B. Fabric Filter Particulate Emission Control Benefits

The U.S. EPA estimates the control efficiency of a fabric filter at 99.8 to 99.9
percent.’’ T estimate the “typical operation” PM, s fine particulate emissions from Units

1-5 for 1998 at 2,226 TPY, assuming an ESP collection efficiency of 98.9 percent. These

* Ibid, p. 5.

* Ibid, p. 6.

0'U.S. EPA, AP 42 Fifth Edition, Compilation of Air Pollutant Emission Factors, Volume 1: Stationary
Point and Area Sources, Chapter 1, External Combustion Sources — Bituminous and Subbituminous Coal
Combustion, September 1998, p. 1.1-7 and p. 1.1-26.
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PM, 5 emissions would be reduced to 202 TPY assuming 99.9 percent overall particulate
removal of an ESP/fabric filter combination or a stand-alone replacement fabric filter.

The reported PM; s emissions in 1998 are equivalent to 636 TPY.”! These
reported PM, s emissions would be reduced to 58 TPY assuming 99.9 percent overall
particulate removal of an ESP/fabric filter combination or a stand-alone replacement
fabric filter.

C. Fabric filter Retrofit Cost

There has been a rapid rise in industrial construction cost in the last few years that
is principally attributed to high demand for power plant infrastructure in China and India.
However, cost indices have been developed that take into account recent price increases.
In 2006 Babcock & Wilcox estimated a retrofit fabric filter installed capital cost of $30
million for a stand-alone pulse jet fabric filter on a 350 MW pulverized coal fired unit,
equivalent to $86/kW, and $36 million for a stand-alone pulse jet fabric filter on a 550
MW unit, equivalent to $65/kW.>> “Stand-alone” in this case means the existing ESPs are
retired-in-place and the retrofit fabric filter is the only particulate control device.

Babcock & Wilcox also analyzed compact COHPAC fabric filters working as
polishing particulate removal devices downstream of the existing ESPs. In this
configuration the capital cost of the retrofit fabric filter on the 350 MW unit was $25
million, equivalent to $71/kW. The capital cost of the retrofit fabric filter on the 550 MW
unit was $28 million, equivalent to $51/kW.

The installed retrofit cost was approximately $30 million for retrofit fabric filters

31 TVA reported total particulate emissions in 1998. The PM2.5 fraction of reported emissions assumes that
70 percent of the reported emissions are PM2.5.

52 R.E. Synder, D.M. Novogoratz — Babcock & Wilcox Company, Fabric Filter Size Impacts on Mercury
Control Using Activated Carbon Injection, EPRI-DOE-EPA-AWMA Combined Power Plant Air Pollutant
Control Mega Symposium, August 2006.
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to control particulate and mercury emissions from 270 MW of low sulfur coal-fired boiler
capacity at the Presque Isle Power Plant in Wisconsin.”® The estimated installed retrofit
cost of a stand-alone fabric filter on the 500 MW Colbert Unit 5 would be approximately
$50 to $60 million, or $100/kW to $120/kW, in 2007 dollars. This estimate accounts for
the rise in construction costs since the 2004. WE Energies estimate and the 2006
Babcock & Wilcox estimate. Power plant construction costs have been rising at a rate of
approximately 40 since 2004.> The estimated installed fabric filter retrofit cost for
TVA’s Colbert Units 1-4, with a combined capacity of approximately 800 MW, would be
in the range of $90 to $100 million dollars.

These costs are for stand-alone fabric filter retrofits. A COHPAC retrofit would
involve use of a more compact high-flow fabric filter, or would utilize part of the existing
ESP casing to house the fabric filter. Babcock & Wilcox estimates a COHPAC retrofit to
be approximately 20 percent less expensive than a stand-alone fabric filter retrofit.”

The eighteen “ESP to fabric filter” conversions carried-out by Alstom Power
involved removing existing ESP internals and converting the ESP shell into a fabric
filter.”® This approach lowers cost by re-utilizing much of the ESP structure, and requires
no additional space.

The cost of a retrofit fabric filter is small when compared to the replacement cost

3 D. Michaud - We Energies, TOXECON™ Demonstration — We Energies’ Presque Isle Power Plant,
December 2005 PowerPoint presentation.

> M. Chupka, G. Basheda — The Brattle Group, Rising Utility Construction Costs: Sources and Impacts,
prepared for the Edison Foundation, September 2007, p. 2, Figure ES-1 “National Average Utility
Infrastructure Cost Indices.” Price index at approximately 130 at beginning of 2003 for “total plant — all
steam generation”. Price index at approximately 180 for this category at the end of 2007. Report is online
at: http://www.edisonfoundation.net/Rising_Utility Construction_Costs.pdf

> R.E. Synder, D.M. Novogoratz — Babcock & Wilcox Company, Fabric Filter Size Impacts on Mercury
Control Using Activated Carbon Injection, EPRI-DOE-EPA-AWMA Combined Power Plant Air Pollutant
Control Mega Symposium, August 2006.

%S, Francis — Alstom, et al, Conversion of Existing ESP’s to High Ratio Fabric Filters to Meet Stringent
Emissions Requirements, Combined Power Plant Air Pollutant Control Mega Symposium, May, 2003.
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of the existing units at the Colbert Plant. The most recent estimates for new pulverized
coal plant capacity are in the range of approximately $3,000/kW.>” The cost of
retrofitting Colbert Unit 5 with a fabric filter to effectively eliminate opacity excursions
is a small fraction, in the range of 5 percent, of the cost building the same amount of
pulverized coal capacity. This same basic cost relationship holds for fabric filter retrofits
on Colbert Units 1-4 as well.

D. Space Available for Retrofit Equipment at Colbert Plant

There appears to be adequate space to build compact COHPAC fabric filters
adjacent to the existing Colbert Unit 1-5 ESPs based on a July 1, 2008 visit to the plant
site. A large open space is available to the north and to the east of the Unit 1 and 2 ESPs
that could serve as site for construction of compact retrofit fabric filters for to follow the
Unit 1 and 2 ESPs. A relatively large space is available between the Unit 4 ESP and the
Unit 5 ESP that is currently occupied by a stationary crane. Relocation of the crane would
be free this area for construction of compact retrofit fabric filters in series with the Unit 3
and 4 ESPs. The area to the west of the Unit 5 ESP is completely open and available for
construction of a compact fabric filter downstream of the existing Unit 5 ESP.
Photographs of these sites are provided in Figure 11. Space would not be an issue if the
COHPAC fabric filter is integrated directly into the existing ESPs as shown in Figure 9,
or if the internals of the existing ESPs are removed and the existing ESP casings are

utilized to house retrofit fabric filters.

37 Associated Electric Cooperative, Inc. (Missouri) press release, AECI Suspends Plans to Build Norborne
Power Plant, March 3, 2008. Estimated cost of the 660 MW Norbourne pulverized coal power plant had
risen to an estimated $2 billion ($3,030/kW) when AECI made the decision to indefinitely delay
construction plans.
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Figure 11. Available areas adjacent to Units 1-5 for compact retrofit fabric filters
Open area west of Unit 5 ESP. Open space between Unit 5 and Unit 4 ESPs.

E. Coordinating Fabric Filter Retrofit with Scheduled Outages

Some amount of outage time will be required to incorporate retrofit particulate
control equipment on TVA’s Colbert Units 1-5. For example, hot-side ESPs were
replaced with pulse jet fabric filters on two 455 MW pulverized coal units at the Craig
Station in Colorado in 2003 and 2004. The design maximum outlet particulate emission
rate for each fabric filter is 0.015 1b/MMBtu and the design maximum outlet opacity is 5
percent (6-minute average). The hot-side ESPs were retired in place and the new fabric

filters were brought online in a tight construction area during the scheduled six-week
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outage on each unit. The fabric filters were retrofit onto each unit without interruption to
normal plant operations.”®

At least two units at Colbert were offline for the equivalent of six weeks or more
per year for every year between 2001 and 2005. With the exception of 2005, at least one
unit was offline for the equivalent of 12 weeks per year every year. There are 168 hours
in a week. There are 1,008 hours in a 6-week period. The annual online/offline hours for
Units 1-5 for the years 2001 through 2005 are presented in Table 7.

It is reasonable to assume, based on the typical amount of annual downtime
experienced by Colbert Units 1-5, that properly planned fabric filter retrofits could be
carried-out on Units 1-5 without interrupting normal plant operations. The fabric filter(s)
would be constructed adjacent to the existing ESP(s) such that the Colbert units could
continue operation during construction. Final hook-up of the fabric filter would occur
during the major annual outage of the unit. No additional outage time beyond the planned
major outage duration should occur if the project is properly coordinated with the major

outage schedule.

Table 7. Colbert Units 1-5: hours per year online/offline, 2001-2005"

Unit 2001 2002 2003 2004 2005
online | offline | Online | Offline | online | offline | online | offline | online | offline
1 7,659 | 1,101 | 6,063 | 2,697 | 8,453 | 307 | 8,658 102 | 7,532 | 1,228
2 7,169 | 1,591 | 8,358 402 8,519 | 241 8,276 | 484 | 7,419 | 1,341
3 6,159 | 2,601 | 8,234 526 8,211 549 | 7,479 | 1,281 | 8,226 | 534
4 | 6,503 | 2,257 | 8,486 274 6,682 | 2,078 | 6,949 | 1,811 | 8,206 | 554
5 7,537 | 1,223 | 5,639 | 3,121 | 6,757 | 2,003 | 6,217 | 2,543 | 7,832 | 928

The time lapse from contract award to operational fabric filter should be less than

¥ D. Wolf, F. Campbell, D. Gregory, Pulse Jet Fabric Filter Retrofit and Results at Craig Station Units |

& 2, technical paper, Combined Power Plant Air Pollutant Control Mega Symposium, September 2004.

5 DOE EIA Form 767, 2001 through 2005, "BOILER" spreadsheet, "HOURS UNDER LOAD" (column
BW). Online at: http://www.eia.doe.gov/cneaf/electricity/page/eia767.html
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24 months. In the case of the Presque Isle fabric filter retrofit, the timeline from award of
a design/ construction contract to full commercial operation was 22 months.

F. Wet ESP Alternative

Wet ESP technology is another technology which is readily available at a
reasonable cost to coal-fired power plants and is capable of eliminating violations of the
existing Alabama SIP opacity limitation at any Alabama plants which are currently
violating that limitation. At TVA’s Colbert Plant, TVA could install back-end polishing
wet ESPs following the existing Unit 1-5 dry ESPs. Wet ESPs are limited to a flue gas
temperature of 170 °F to 190 °F and are typically installed following wet scrubbers in
power plant applications.® The flue gas temperature at the outlet of a cold-side ESP is
typically in the 300 °F range. A quench chamber or similar device would need to be
installed upstream of retrofit wet ESP on Colbert Units 1-5 to reduce the gas temperature
to an acceptable range. However, Colbert Unit 5 is currently programmed by TVA to
receive a sulfur dioxide (SO,) scrubber in 2014.°! The flue gas temperature downstream
of the SO, scrubber would be within the operating temperature range of a wet ESP
without a quench chamber.

Wet ESPs have been installed on two 750 MW pulverized coal units firing sub-
bituminous coal at Xcel Energy’s Sherbourne County Station. Wet ESPs have also been
installed at Nova Scotia Power’s 1,050 MW Coleson Cove power station. A schematic of
the wet ESPs in use at Coleson Cove is provided in Figure 12.%* The three-field,

vertically mounted wet ESP is integrated into the wet scrubber housing at Coleson Cove.

%°U.S. EPA, Air Pollution Technology Fact Sheet - Wet Electrostatic Precipitator (ESP)- Wire-Pipe Type,
2000.

®! Decatur (Alabama) Daily, TVA Delays Scrubber at Colbert Plant, February 23, 2007.

2R.C. Staehle, et al, The Past, Present, and Future of Wet Electrostatic Precipitators in Power Plant
Applications, Combined Power Plant Air Pollutant Control Mega Symposium, May 2003.
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The units at Coleson Cove burn very heavy Orimulsion™ fuel oil. EPRI has evaluated
the utility of wet ESPs for coal-fired power plant applications and states:*

Although experience is limited, study results indicate that wet ESPs can be
successfully used to reduce a broad range of power plant emissions. Examples of the
two major wet ESP configurations, horizontal flow and vertical flow, were identified.
Units with both designs have been in service for a number of years and both types
have produced satisfactory performance. It was also determined that the materials
used to construct these early examples are holding up reasonably well. A well
designed wet ESP is capable of producing very high collection levels of fine
particulate, condensed acids and soluble mercury compounds.

Figure 12. Schematic of vertical three-field wet ESP integrated into wet scrubber

The wet ESP can limit particulate emissions to less than 0.015 Ibs/MMBtu. This
particulate level can be achieved even when the existing dry ESP is designed for
moderate emission levels of 0.10 1bs/MMBtu typical of older power plants.** Babcock &
Wilcox estimates the total installed retrofit cost of a three-field wet ESP to be $40/kW in

2003 dollars. FLS Miljo, a manufacturer of wet ESPs, estimates an upper end wet ESP

8 EPRI, Update to Particulate Control Guidelines Report — Product Number 000000000001009775,
December 2006, abstract.

64 K.S. Kumar, A. Mansour — FLS Miljo, Wet ESP for Controlling Sulfuric Acid Plume Following
an SCR System, ICAC Forum, Houston, February 2002.
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retrofit cost of $50/kW in 2002 dollars. As noted, power plant construction costs began to
increase markedly in 2004 and continued a rapid rise through 2007. The approximate
increase in overall power plant construction costs between 2002 and 2007 was 40
percent.> Accounting for the rise in construction costs gives an adjusted upper-end wet
ESP installed cost of $70/kW in 2007 dollars (without considering any additional cost for
a quench chamber upstream of the wet ESP).

The construction tie-in schedule for a wet ESP could occur during a major annual
boiler maintenance outage to avoid disruption to the normal boiler operating schedule,
similar to what has been described for a fabric filter retrofit.

X. CONCLUSIONS

Based on the preceding discussion, I offer the following comments in conclusion.
The opacity standard in the Alabama SIP, 335-3-4-.01 is a critical limitation on
particulate matter emissions. Because particulate matter mass emission stack tests are
generally only performed once a year in Alabama, opacity readings are the only practical
mechanism for assessing whether regulated sources are properly operating pollution
control equipment to comply with particulate matter mass emission limits which, like the
Alabama SIP’s current opacity limitation itself, are designed to ensure compliance with
NAAQS ambient air quality standards. By converting the current 6-minute opacity
averaging time to a de facto 24-hour average, the proposed revisions to the Alabama
SIP’s opacity limitation, ADEM Admin. Code r. 335-3-4-.01 (2003), would allow

sources governed by the proposed opacity regulation to substantially increase particulate

% M. Chupka, G. Basheda — The Brattle Group, Rising Utility Construction Costs: Sources and Impacts,
prepared for the Edison Foundation, September 2007, p. 2, Figure ES-1 “National Average Utility
Infrastructure Cost Indices.” Price index at approximately 130 at beginning of 2003 for “total plant — all
steam generation”. Price index at approximately 180 for this category at the end of 2007. Report is online
at: http://www.edisonfoundation.net/Rising_Utility Construction_Costs.pdf
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matter emissions without ADEM, EPA or anyone else having a way to identify, much
less measure, any consequential emissions increases. Beyond the harmful increase in
particulate matter emissions that the proposal would invite, the proposed regulatory
change would remove the incentive to continuously operate particulate matter control
equipment as effectively as possible. Without a substantial and persuasive technical
reason for doing so, the Alabama SIP’s opacity standard should not be relaxed because
adopting the proposed rule would have to effect of increasing particulate matter
emissions from large sources of particulate matter, including TVA’s Colbert Plant, at a
time when several areas in Alabama are in particulate matter nonattainment areas and
other areas are close to being pushed out of attainment.

Moreover, there is a strong correlation between opacity and particulate matter
emissions for specific units at specific coal-fired power plants, as I have shown for
TVA’s Colbert Plant Unit 5 in this report, and it is possible for coal fired power plants in
Alabama to comply with the currently applicable Alabama SIP opacity limitation. As I
have demonstrated, based on in part on the work performed by Alabama Power’s E.C.
Gaston Plant, several coal-fired power plants have been retrofit at a reasonable cost
which employ technologies which have enabled such plants to continuously comply with
comparable opacity limitations.

For these reasons, and as more fully set out in my report, the proposed revised

opacity regulation should be rejected.
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Assessment of IGCC Alternative to Proposed 250 MW Circulating Fluidized Bed (CFB) Unit. Lead
engineer to evaluate IGCC option to proposed 250 MW CFB firing Powder River Basin coal. Project site is in
Montana, where CO, EOR opportunities exist in the eastern part of the state.

500 MW Coal-Fired Plant —Air Cooling and IGCC. Provided expert testimony on the performance of air-
cooling and IGCC relative to the conventional closed-cycle wet cooled, supercritical pulverized coal boiler
proposed by the applicant. Steam Pro™ coal-fired power plant design software was used to model the
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proposed plant and evaluate the impacts on performance of air cooling and plume-abated wet cooling. Results
indicated that a conservatively designed air-cooled condenser could maintain rated power output at the design
ambient temperature of 90 °F. The IGCC comparative analysis indicated that unit reliability comparable to a
conventional pulverized coal unit could be achieved by including a spare gasifier in the IGCC design, and that
the slightly higher capital cost of IGCC was offset by greater thermal efficiency and reduced water demand and
air emissions.

Retrofit of SCR to Existing Natural Gas-Fired Units. Lead expert in successful representation of interests of
the city of Carlsbad, California to prevent weakening of an existing countywide utility boiler NOy rule.
Weakening of NO, rule would have allowed a 1,000 MW merchant utility boiler plant located in the city to
operate without installing selective catalytic reduction (SCR) NOy control systems. Ultimately the plant owner
was compelled to comply with the existing NOy rule and install SCR on all five boilers at the plant. This project
required numerous appearances before the county air pollution control hearing board to successfully defend the
existing utility boiler NOy rule.

Proposed 1.500 MW Pulverized Coal Power Plant. Provided testimony challenge to air permit issued for
Peabody Coal Company’s proposed 1,500 MW pulverized-coal fired power plant in Kentucky. Presented case
that IGCC is a superior method for producing power from coal, from both environmental and energy efficiency
perspective, than the proposed pulverized-coal plant. Presented evidence that IGCC is technically feasible and
cost-competitive with pulverized coal.

Presidential Permits to Two Border Power Plants — Contested Air and Water Issues. Provided testimony
on the air emissions and water consumption impact of two export power plants, Intergen and Sempra, in
Mexicali, Mexico, and modifications necessary to minimize these impacts, including air emission offsets and
incorporation of air cooling. These two plants are located within 3 miles of the California border, are
interconnected only to the SDG&E transmission grid, and under the local control of the California Independent
System Operator. Provided evidence that the CAISO had restricted the amount of power these two plants could
export when commercial operation began in June 2003 to avoid unacceptable levels of transmission congestion
on SDG&E’s transmission system. The federal judge determined that the DOE had conducted an inadequate
environmental assessment before issuing the Presidential Permits for these two plants and ordered the DOE to
prepare a more comprehensive assessment.

300 MW Coal-Fired Circulating Fluidized Bed Boiler Plant - Best Available NO, Control System.
Provided testimony in dispute in case where approximately 50 percent NO, control using selective non-
catalytic reduction (SNCR) was accepted as BACT for a proposed 300 MW circulating fluidized bed (CFB)
boiler plant in Kentucky. Presented testimony that SNCR was capable of continuous NOy reduction of greater
than 70 percent on a CFB unit and that low-dust, hot side selective catalytic reduction (SCR) and tail-end SCR
were technically feasible and could achieve greater than 90 percent NO, reduction.

Conversion of Existing Once-Through Cooled Boilers to Wet Towers, Parallel Wet-Dry Cooling, or Dry
Cooling. Prepared preliminary design for the conversion of four natural gas and/or coal-fired utility boilers
(Unit 4, 235 MW; Unit 3, 135 MW; Unit 2, 65 MW; and Unit 1,65 MW) from once-through river water cooling
to wet cooling towers, parallel wet-dry cooling, and dry cooling. Major design constraints were available land
for location of retrofit cooling systems and need to maintain maximum steam turbine backpressure at or below
5.5 inches mercury to match performance capabilities of existing equipment. Approach temperatures of 12 °F
and 13 °F were used for the wet towers. SPX Cooling Technologies F-488 plume-abated wet cells with six
feet of packing were used to achieve approach temperatures of 12 °F and 13 °F. Annual energy penalty of wet
tower retrofit designs is approximately 1 percent. Parallel wet-dry or dry cooling was determined to be
technically feasible for Unit 3 based on straightforward access to the Unit 3 surface condenser and available
land adjacent to the boiler.
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Utility Boiler — Assessment of Closed-Cycle Cooling Retrofit Cost for 1,200 MW Oil-Fired Plant.
Prepared an assessment of the cost and feasibility of a closed-cycle wet tower retrofit for the 1,200 MW
Roseton Generating Station in New York. Determined that the cost to retrofit the Roseton plant with plume-
abated closed-cycle wet cooling was well established based on cooling tower retrofit studies performed by the
original owner (Central Hudson Gas & Electric Corp.) and subsequent regulatory agency critique of the cost
estimate. Also determined that elimination of redundant and/or excessive budgetary line items in owners cost
estimate brings the closed-cycle retrofit in line with expected costs for comparable new or retrofit plume-abated
cooling tower applications. Closed-cycle cooling has been accepted as an issue that will be adjudicated.

2,000 MW Nuclear Power Plant — Closed-Cycle Cooling Retrofit Feasibility. Prepared assessment of the
cost and feasibility of a closed-cycle wet tower retrofit for the 2,000 MW Indian Point Generating Station in
New York. Determined that the most appropriate arrangement for the hilly site would be an inline plume-abated
wet tower instead of the round tower configuration analyzed by the owner. Use of the inline configuration
would allow placement of the towers at numerous sites on the property with little or need for blasting of
bedrock, greatly reducing the cost of the retrofit. Also proposed an alternative circulating cooling water piping
configuration to avoid the extensive downtime projected by the owner for modifications to the existing
discharge channel.

Best Available NO, Control System for 525 MW Coal-Fired Circulating Fluidized Bed Boiler Plant.
Provided testimony in dispute over whether 50 percent NO, control using selective non-catalytic reduction
(SNCR) constituted BACT for a proposed 525 MW circulating fluidized bed (CFB) boiler plant in
Pennsylvania. Presented testimony that SNCR was capable of continuous NOy reduction of greater than 70
percent on a CFB unit and that tail-end selective catalytic reduction (SCR) was technically feasible and could
achieve greater than 90 percent NO, reduction.

Evaluation of Correlation Between Opacity and PMy, Emissions at Coal-Fired Plant. Provided testimony
on whether correlation existed between mass PMj, emissions and opacity during opacity excursions at large
coal-fired boiler in Georgia. EPA and EPRI technical studies were reviewed to assess the correlation of opacity
and mass emissions during opacity levels below and above 20 percent. A strong correlation between opacity
and mass emissions was apparent at a sister plant at opacities less than 20 percent. The correlation suggests
that the opacity monitor correlation underestimates mass emissions at opacities greater than 20 percent, but may
continue to exhibit a good correlation for the component of mass emissions in the PMy Size range.

Emission Increases Associated with Retrofit of SCR Existing Coal-Fired Units. Provided testimony in
successful effort to compel an existing coal-fired power plant located in Massachusetts to meet an accelerated
NOy and SO, emission control system retrofit schedule. Plant owner argued the installation of advanced NOy
and SO, control systems would generate > 1 ton/year of ancillary emissions, such as sulfuric acid mist, and that
under Massachusetts Dept. of Environmental Protection regulation ancillary emissions > 1 ton/year would
require a BACT evaluation and a two-year extension to retrofit schedule. Successfully demonstrated that no
ancillary emissions would be generated if the retrofit NO, and SO, control systems were properly sized and
optimized. Plant owner committed to accelerated compliance schedule in settlement agreement.

1,000 MW Coastal Combined-Cycle Power Plant — Feasibility of Dry Cooling. Expert witness in on-going
effort to require use of dry cooling on proposed 1,000 MW combined-cycle “repower” project at site of an
existing 1,000 MW utility boiler plant in central coastal California. Project proponent argued that site was two
small for properly sized air-cooled condenser (ACC) and that use of ACC would cause 12-month construction
delay. Demonstrated that ACC could easily be located on the site by splitting total of up to 80 cells between
two available locations at the site. Also demonstrated that an ACC optimized for low height and low noise
would minimize or eliminate proponent claims of negative visual and noise impacts.
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COMBUSTION AND EMISSIONS CONTROL EQUIPMENT PERMITTING, TESTING, MONITORING
EPRI Gas Turbine Power Plant Permitting Documents — Co-Author. Co-authored two Electric Power
Research Institute (EPRI) gas turbine power plant siting documents. Responsibilities included chapter on
state-of-the-art air emission control systems for simple-cycle and combined-cycle gas turbines, and authorship
of sections on dry cooling and zero liquid discharge systems.

Air Permits for 50 MW Peaker Gas Turbines — Six Sites Throughout California. Responsible for preparing
all aspects of air permit applications for five 50 MW FT-8 simple-cycle turbine installations at sites around
California in response to emergency request by California state government for additional peaking power. Units
were designed to meet 2.0 ppm NOx using standard temperature SCR and innovative dilution air system to
maintain exhaust gas temperature within acceptable SCR range. Oxidation catalyst is also used to maintain CO
below 6.0 ppm.

Kauai 27 MW Cogeneration Plant — Air Emission Control System Analysis. Project manager to evaluate
technical feasibility of SCR for 27 MW naphtha-fired turbine with once-through heat recovery steam generator.
Permit action was stalled due to questions of SCR feasibility. Extensive analysis of the performance of existing
oil-fired turbines equipped with SCR, and bench-scale tests of SCR applied to naphtha-fired turbines, indicated
that SCR would perform adequately. Urea was selected as the SCR reagent given the wide availability of urea
on the island. Unit is first known application of urea-injected SCR on a naphtha-fired turbine.

Microturbines — Ronald Reagan Library, Ventura County, California. Project manager and lead engineer
or preparation of air permit applications for microturbines and standby boilers. The microturbines drive the
heating and cooling system for the library. The microturbines are certified by the manufacturer to meet the 9
ppm NO emission limit for this equipment. Low-NOjy burners are BACT for the standby boilers.

Hospital Cogeneration Microturbines — South Coast Air Quality Management District. Project manager
and lead engineer for preparation of air permit application for three microturbines at hospital cogeneration
plant installation. The draft Authority To Construct (ATC) for this project was obtained two weeks after
submittal of the ATC application. 30-day public notification was required due to the proximity of the facility
to nearby schools. The final ATC was issued two months after the application was submitted, including the
30-day public notification period.

Gas Turbine Cogeneration — South Coast Air Quality Management District. Project manager and lead
engineer for preparation of air permit application for two 5.5 MW gas turbines in cogeneration configuration
for county government center. The turbines will be equipped with selective catalytic reduction (SCR) and
oxidation catalyst to comply with SCAQMD BACT requirements. Aqueous urea will be used as the SCR
reagent to avoid trigger hazardous material storage requirements. A separate permit will be obtained for the
NO, and CO continuous emissions monitoring systems. The ATCs is pending.

Industrial Boilers — NO, BACT Evaluation for San Diego County Boilers. Project manager and lead
engineer for preparation of Best Available Control Technology (BACT) evaluation for three industrial boilers
to be located in San Diego County. The BACT included the review of low NOy burners, FGR, SCR, and low
temperature oxidation (LTO). State-of-the-art ultra low NOy burners with a 9 ppm emissions guarantee were
selected as NO, BACT for these units.

Peaker Gas Turbines — Evaluation of NO4 Control Options for Installations in San Diego County.

Lead engineer for evaluation of NO, control options available for 1970s vintage simple-cycle gas turbines
proposed for peaker sites in San Diego County. Dry low-NO, (DLN) combustors, catalytic combustors, high-
temperature SCR, and NOy absorption/conversion (SCONOy) were evaluated for each candidate turbine
make/model. High-temperature SCR was selected as the NOx control option to meet a 5 ppm NO, emission
requirement.
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Hospital Cogeneration Plant Gas Turbines — San Joaquin Valley Unified Air Pollution Control District.
Project manager and lead engineer for preparation of air permit application and BACT evaluation for hospital
cogeneration plant installation. The BACT included the review of DLN combustors, catalytic combustors,
high-temperature SCR and SCONO,. DLN combustion followed by high temperature SCR was selected as the
NO control system for this installation. The high temperature SCR is located upstream of the heat recovery
steam generator (HRSG) to allow the diversion of exhaust gas around the HRSG without compromising the
effectiveness of the NO, control system.

Industrial Cogeneration Plant Gas Turbines — Upgrade of Turbine Power Output. Project manager and
lead engineer for preparation of BACT evaluation for proposed gas turbine upgrade. The BACT included the
review of DLN combustors, catalytic combustors, high-, standard-, and low-temperature SCR, and SCONOL.
Successfully negotiated air permit that allowed facility to initially install DLN combustors and operate under a
NOy plantwide “cap.” Within two major turbine overhauls, or approximately eight years, the NO, emissions
per turbine must be at or below the equivalent of 5 ppm. The 5 ppm NO target will be achieved through
technological in-combustor NO, control such as catalytic combustion, or SCR or SCR equivalent end-of-pipe
NOy control technologies if catalytic combustion is not available.

Gas Turbines — Modification of RATA Procedures for Time-Share CEM. Project manager and lead
engineer for the development of alternate CO continuous emission monitor (CEM) Relative Accuracy Test
Audit (RATA) procedures for time-share CEM system serving three 7.9 MW turbines located in San Diego.
Close interaction with San Diego APCD and EPA Region 9 engineers was required to receive approval for the
alternate CO RATA standard. The time-share CEM passed the subsequent annual RATA without problems as
a result of changes to some of the CEM hardware and the more flexible CO RATA standard.

Gas Turbines — Evaluation of NO, Control Technology Performance. Lead engineer for performance
review of dry low-NO, combustors, catalytic combustors, high-, standard-, and low-temperature selective
catalytic reduction (SCR), and NOy absorption/conversion (SCONOy). Major turbine manufacturers and major
manufacturers of end-of-pipe NO, control systems for gas turbines were contacted to determine current cost
and performance of NOy control systems. A comparison of 1993 to 1999 “$/kwh” and “$/ton” cost of these
control systems was developed in the evaluation.

Gas Turbines — Evaluation of Proposed NO, Control System to Achieve 3 ppm Limit. Lead engineer for
evaluation for proposed combined cycle gas turbine NO, and CO control systems. Project was in litigation
over contract terms, and there was concern that the GE Frame 7FA turbine could not meet the 3 ppm NOy
permit limit using a conventional combustor with water injection followed by SCR. Operations personnel at
GE Frame 7FA installatins around the country were interviewed, along with principal SCR vendors, to
corroborate that the installation could continuously meet the 3 ppm NOy limit.

Gas Turbines — Title V ""Presumptively Approvable™ Compliance Assurance Monitoring Protocol.
Project manager and lead engineer for the development of a "presumptively approval” NO, parametric
emissions monitoring system (PEMS) protocol for industrial gas turbines. "Presumptively approvable™ means
that any gas turbine operator selecting this monitoring protocol can presume it is acceptable to the U.S. EPA.
Close interaction with the gas turbine manufacturer's design engineering staff and the U.S. EPA Emissions
Measurement Branch (Research Triangle Park, NC) was required to determine modifications necessary to the
current PEMS to upgrade it to "presumptively approvable™ status.

Environmental Due Diligence Review of Gas Turbine Sites — Mexico. Task leader to prepare regulatory
compliance due diligence review of Mexican requirements for gas turbine power plants. Project involves
eleven potential sites across Mexico, three of which are under construction. Scope involves identification of all
environmental, energy sales, land use, and transportation corridor requirements for power projects in Mexico.
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Coordinator of Mexican environmental subcontractors gathering on-site information for each site, and
translator of Spanish supporting documentation to English.

Development of Air Emission Standards for Gas Turbines - Peru. Served as principal technical consultant
to the Peruvian Ministry of Energy in Mines (MEM) for the development of air emission standards for Peruvian
gas turbine power plants. All major gas turbine power plants in Peru are currently using water injection to
increase turbine power output. Recommended that 42 ppm on natural gas and 65 ppm on diesel (corrected to
15% O,) be established as the NO limit for existing gas turbine power plants. These limits reflect NOy levels
readily achievable using water injection at high load. Also recommended that new gas turbine sources be
subject to a BACT review requirement.

Gas Turbines — Title V Permit Templates. Lead engineer for the development of standardized permit
templates for approximately 100 gas turbines operated by the oil and gas industry in the San Joaquin Valley.
Emissions limits and monitoring requirements were defined for units ranging from GE Frame 7 to Solar Saturn
turbines. Stand-alone templates were developed based on turbine size and NOy control equipment. NOy
utilized in the target turbine population ranged from water injection alone to water injection combined with
SCR.

Gas Turbines — Evaluation of NOy, SO, and PM Emission Profiles. Performed a comparative evaluation of
the NO,, SO, and particulate (PM) emission profiles of principal utility-scale gas turbines for an independent
power producer evaluating project opportunities in Latin America. All gas turbine models in the 40 MW to 240
MW range manufactured by General Electric, Westinghouse, Siemens and ABB were included in the
evaluation.

Stationary Internal Combustion Engine (ICE) RACT/BARCT Evaluation. Lead engineer for evaluation of
retrofit NO, control options available for the oil and gas production industry gas-fired ICE population in the
San Joaquin Valley affected by proposed Best Available Retrofit Control Technology (BARCT) emission
limits. Evaluation centered on lean-burn compressor engines under 500 bhp, and rich-burn constant and
cyclically loaded (rod pump) engines under 200 bhp. The results of the evaluation indicated that rich burn
cyclically-loaded rod pump engines comprised 50 percent of the affected ICE population, though these ICEs
accounted for only 5 percent of the uncontrolled gas-fired stationary ICE NO, emissions. Recommended
retrofit NO, control strategies included: air/fuel ratio adjustment for rod pump ICEs, Non-selective catalytic
reduction (NSCR) for rich-burn, constant load ICEs, and "low emission" combustion modifications for lean
burn ICEs.

Development of Air Emission Standards for Stationary ICEs - Peru. Served as principal technical
consultant to the Peruvian Ministry of Energy in Mines (MEM) for the development of air emission standards
for Peruvian stationary ICE power plants. Draft 1997 World Bank NO, and particulate emission limits for
stationary ICE power plants served as the basis for proposed MEM emission limits. A detailed review of ICE
emissions data provided in PAMAs submitted to the MEM was performed to determine the level of effort that
would be required by Peruvian industry to meet the proposed NO, and particulate emission limits. The draft
1997 WB emission limits were revised to reflect reasonably achievable NO, and particulate emission limits for
ICEs currently in operation in Peru.

Air Toxics Testing of Natural Gas-Fired ICEs. Project manager for test plan/test program to measure
volatile and semi-volatile organic air toxics compounds from fourteen gas-fired ICEs used in a variety of oil
and gas production applications. Test data was utilized by oil and gas production facility owners throughout
California to develop accurate ICE air toxics emission inventories.
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Ethanol Plant Dryer — Penn-Mar Ethanol, LLC. Lead engineer on BACT evaluation for ethanol dryer.
Dryer nitrogen oxide (NO,) emission limit of 30 ppm determined to be BACT following exhaustive review of
existing and pending ethanol plant air permits and discussions with principal dryer vendors.

BARCT Low NOy Burner Conversion — Industrial Boilers. Lead engineer for a BARCT evaluation of low
NOy burner options for natural gas-fired industrial boilers. Also evaluated methanol and propane as stand-by
fuels to replace existing diesel stand-by fuel system and replacement of steam boilers with gas turbine co-
generation system.

BACT Packed Tower Scrubber/Mist Eliminator Performance Evaluations. Project manager and lead
engineer for Navy-wide plating shop air pollution control technology evaluation and emissions testing program.
Mist eliminators and packed tower scrubbers controlling metal plating processes, which included hard chrome,
nickel, copper, cadmium and precious metals plating, were extensively tested at three Navy plating shops.
Chemical cleaning and stripping tanks, including hydrochloric acid, sulfuric acid, chromic acid and caustic,
were also tested. The final product of this program was a military design specification for plating and chemical
cleaning shop air pollution control systems. The hydrochloric acid mist sampling procedure developed during
this program received a protected patent.

BACT Packed Tower Scrubber/UV Oxidation System Pilot Test Program. Technical advisor for pilot test
program of packed tower scrubber/ultraviolet (UV) light VOC oxidation system controlling VOC emissions
from microchip manufacturing facility in Los Angeles. The testing was sponsored in part by the SCAQMD's
Innovative Technology Demonstration Program, to demonstrate this innovative control technology as BACT
for microchip manufacturing operations. The target compounds were acetone, methylethylketone (MEK) and
1,1,1-trichloroethane, and compound concentrations ranged from 10-100 ppmv. The single stage packed tower
scrubber consistently achieved greater than 90% removal efficiency on the target compounds. The residence
time required in the UV oxidation system for effective oxidation of the target compounds proved significantly
longer than the residence time predicted by the manufacturer.

BACT Pilot Testing of Venturi Scrubber on Gas/Aerosol VOC Emission Source. Technical advisor for
project to evaluate venturi scrubber as BACT for mixed phase aerosol/gaseous hydrocarbon emissions from
deep fat fryer. Venturi scrubber demonstrated high removal efficiency on aerosol, low efficiency on VOC
emissions. A number of VOC tests indicated negative removal efficiency. This anomaly was traced to a high
hydrocarbon concentration in the scrubber water. The pilot unit had been shipped directly to the jobsite from
another test location by the manufacturer without any cleaning or inspection of the pilot unit.

Pulp Mill Recovery Boiler BACT Evaluation. Lead engineer for BACT analysis for control of SO,, NOy,
CO, TNMHC, TRS and particulate emissions from the proposed addition of a new recovery furnace at a kraft
pulp mill in Washington. A "top down" approach was used to evaluate potential control technologies for each
of the pollutants considered in the evaluation.

Air Pollution Control Equipment Design Specification Development. Lead engineer for the development of
detailed Navy design specifications for wet scrubbers and mist eliminators. Design specifications were based on
field performance evaluations conducted at the Long Beach Naval Shipyard, Norfolk Naval Shipyard, and
Jacksonville Naval Air Station. This work was performed for the U.S. Navy to provide generic design
specifications to assist naval facility engineering divisions with air pollution control equipment selection.

Also served as project engineer for the development of Navy design specifications for ESPs and fabric filters.

CONTINUOUS EMISSION MONITOR (CEM) PROJECT EXPERIENCE
Process Heater CO and NO, CEM Relative Accuracy Testing. Project manager and lead engineer for
process heater CO and NO, analyzer relative accuracy test program at petrochemical manufacturing facility.
Obijective of test program was to demonstrate that performance of onsite CO and NO, CEMs was in compliance
with U.S. EPA "Boiler and Industrial Furnace™ hazardous waste co-firing regulations. A TECO Model 48 CO
analyzer and a TECO Model 10 NOy analyzer were utilized during the test program to provide +1 ppm
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measurement accuracy, and all test data was recorded by an automated data acquisition system. One of the two
process heater CEM systems tested failed the initial test due to leaks in the gas conditioning system.
Troubleshooting was performed using O, analyzers, and the leaking component was identified and replaced.
This CEM system met all CEM relative accuracy requirements during the subsequent retest.

Performance Audit of NO, and SO, CEMs at Coal-Fired Power Plant. Lead engineer on system audit and
challenge gas performance audit of NO, and SO, CEMs at a coal-fired power plant in southern Nevada.
Dynamic and instrument calibration checks were performed on the CEMSs. A detailed visual inspection of the
CEM system, from the gas sampling probes at the stack to the CEM sample gas outlet tubing in the CEM
trailer, was also conducted. The CEMs passed the dynamic and instrument calibration requirements specified
in EPA's Performance Specification Test - 2 (NO, and SO,) alternative relative accuracy requirements.

AIR ENGINEERING/AIR TESTING PROJECT EXPERIENCE — GENERAL
Reverse Air Fabric Filter Retrofit Evaluation — Coal-Fired Boiler. Lead engineer for upgrade of reverse air
fabric filters serving coal-fired industrial boilers. Fluorescent dye injected to pinpoint broken bags and damper
leaks. Corrosion of pneumatic actuators serving reverse air valves and inadequate insulation identified as
principal causes of degraded performance.

Pulse-Jet Fabric Filter Performance Evaluation — Gold Mine. Lead engineer on upgrade of pulse-jet fabric
filter and associated exhaust ventilation system serving an ore-crushing facility at a gold mine. Fluorescent dye
used to identify bag collar leaks, and modifications were made to pulse air cycle time and duration. This
marginal source was in compliance at 20 percent of emission limit following completion of repair work.

Pulse-Jet Fabric Filter Retrofit - Gypsum Calciner. Lead engineer on upgrade of pulse-jet fabric filter
controlling particulate emissions from a gypsum calciner. Recommendations included a modified bag clamping
mechanism, modified hopper evacuation valve assembly, and changes to pulse air cycle time and pulse
duration.

Wet Scrubber Retrofit — Plating Shop. Project engineer on retrofit evaluation of plating shop packed-bed wet
scrubbers failing to meet performance guarantees during acceptance trials, due to excessive mist carryover.
Recommendations included relocation of the mist eliminator (ME), substitution of the original chevron blade
ME with a mesh pad ME, and use of higher density packing material to improve exhaust gas distribution. Wet
scrubbers passed acceptance trials following completion of recommended modifications.

Electrostatic Precipitator (ESP) Retrofit Evaluation — MSW Boiler. Lead engineer for retrofit evaluation of
single field ESP on a municipal solid waste (MSW) boiler. Recommendations included addition of automated
power controller, inlet duct turning vanes, and improved collecting plate rapping system.

ESP Electric Coil Rapper Vibration Analysis Testing - Coal-Fired Boiler. Lead engineer for evaluation of
ESP rapper effectiveness test program on three field ESP equipped with "magnetically induced gravity return”
(MIGR) rappers. Accelerometers were placed in a grid pattern on ESP collecting plates to determine maximum
instantaneous plate acceleration at a variety of rapper power setpoints. Testing showed that the rappers met
performance specification requirements.

Aluminum Remelt Furnace Particulate Emissions Testing. Project manager and lead engineer for high
temperature (1,600 °F) particulate sampling of a natural gas-fired remelt furnace at a major aluminum rolling
mill. Objectives of test program were to: 1) determine if condensable particulate was present in stack gases, and
2) to validate the accuracy of the in-stack continuous opacity monitor (COM). Designed and constructed a
customized high temperature (inconel) PM;o/Mtd 17 sampling assembly for test program. An onsite natural
gas-fired boiler was also tested to provide comparative data for the condensable particulate portion of the test
program. Test results showed that no significant levels of condensable particulate in the remelt furnace exhaust
gas, and indicated that the remelt furnace and boiler had similar particulate emission rates. Test results also
showed that the COM was accurate.
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Aluminum Remelt Furnace CO and NOy Testing. Project manager and lead engineer for continuous week-
long testing of CO and NO, emissions from aluminum remelt furnace. Objective of test program was to
characterize CO and NO, emissions from representative remelt furnace for use in the facility's criteria pollution
emissions inventory. A TECO Model 48 CO analyzer and a TECO Model 10 NOy analyzer were utilized
during the test program to provide +1 ppm measurement accuracy, and all test data was recorded by an
automated data acquisition system.

OIL AND GAS PRODUCTION AIR ENGINEERING/TESTING EXPERIENCE
Air Toxics Testing of Oil and Gas Production Sources. Project manager and lead engineer for test plan/test
program to determine VOC removal efficiency of packed tower scrubber controlling sulfur dioxide emissions
from a crude oil-fired steam generator. Ratfisch 55 VOC analyzers were used to measure the packed tower
scrubber VOC removal efficiency. Tedlar bag samples were collected simultaneously to correlate BTX removal
efficiency to VOC removal efficiency. This test was one of hundreds of air toxics tests performed during this
test program for oil and gas production facilities from 1990 to 1992. The majority of the volatile air toxics
analyses were performed at in-house laboratory. Project staff developed thorough familiarity with the
applications and limitations of GC/MS, GC/PID, GC/FID, GC/ECD and GC/FPD. Tedlar bags, canisters,
sorbent tubes and impingers were used during sampling, along with isokinetic tests methods for multiple metals
and PAHSs.

Air Toxics Testing of Glycol Reboiler — Gas Processing Plant. Project manager for test program to
determine emissions of BTXE from glycol reboiler vent at gas processing facility handling 12 MM/cfd of
produced gas. Developed innovative test methods to accurately quantify BTXE emissions in reboiler vent gas.

Air Toxics Emissions Inventory Plan. Lead engineer for the development of generic air toxics emission
estimating techniques (EETSs) for oil and gas production equipment. This project was performed for the
Western States Petroleum Association in response to the requirements of the California Air Toxics "Hot Spots"
Act. EETs were developed for all point and fugitive oil and gas production sources of air toxics, and the
specific air toxics associated with each source were identified. A pooled source emission test methodology was
also developed to moderate the cost of source testing required by the Act.

Fugitive NMHC Emissions from TEOR Production Field. Project manager for the quantification of fugitive
Nonmethane hydrocarbon (NMHC) emissions from a thermally enhanced oil recovery (TEOR) oil production
field in Kern County, CA. This program included direct measurement of NMHC concentrations in storage tank
vapor headspace and the modification of available NMHC emission factors for NMHC-emitting devices in
TEOR produced gas service, such as wellheads, vapor trunklines, heat exchangers, and compressors.
Modification of the existing NMHC emission factors was necessary due to the high concentration of CO, and
water vapor in TEOR produced gases.

Fugitive Air Emissions Testing of Oil and Gas Production Fields. Project manager for test plan/test program
to determine VOC and air toxics emissions from oil storage tanks, wastewater storage tanks and produced gas
lines. Test results were utilized to develop comprehensive air toxics emissions inventories for oil and gas
production companies participating in the test program.

Oil and Gas Production Field — Air Emissions Inventory and Air Modeling. Project manager for oil and
gas production field risk assessment. Project included review and revision of the existing air toxics emission
inventory, air dispersion modeling, and calculation of the acute health risk, chronic non-carcinogenic risk and
carcinogenic risk of facility operations. Results indicated that fugitive H,S emissions from facility operations
posed a potential health risk at the facility fenceline.

PETROLEUM REFINERY AIR ENGINEERING/TESTING EXPERIENCE
Criteria and Air Toxic Pollutant Emissions Inventory for Proposed Refinery Modifications. Project
manager and technical lead for development of baseline and future refinery air emissions inventories for
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process modifications required to produce oxygenated gasoline and desulfurized diesel fuel at a California
refinery. State of the art criteria and air toxic pollutant emissions inventories for refinery point, fugitive and
mobile sources were developed. Point source emissions estimates were generated using onsite criteria pollutant
test data, onsite air toxics test data, and the latest air toxics emission factors from the statewide refinery air
toxics inventory database. The fugitive volatile organic compound (VOC) emissions inventories were
developed using the refinery's most recent inspection and maintenance (I&M) monitoring program test data to
develop site-specific component VOC emission rates. These VOC emission rates were combined with speciated
air toxics test results for the principal refinery process streams to produce fugitive VOC air toxics emission
rates. The environmental impact report (EIR) that utilized this emission inventory data was the first refinery
"Clean Fuels" EIR approved in California.

Air Toxic Pollutant Emissions Inventory for Existing Refinery. Project manager and technical lead for air
toxic pollutant emissions inventory at major California refinery. Emission factors were developed for refinery
heaters, boilers, flares, sulfur recovery units, coker deheading, IC engines, storage tanks, process fugitives, and
catalyst regeneration units. Onsite source test results were utilized to characterize emissions from refinery
combustion devices. Where representative source test results were not available, AP-42 VOC emission factors
were combined with available VOC air toxics speciation profiles to estimate VOC air toxic emission rates. A
risk assessment based on this emissions inventory indicated a relatively low health risk associated with refinery
operations. Benzene, 1,3-butadiene and PAHs were the principal health risk related pollutants emitted.

Air Toxics Testing of Refinery Combustion Sources. Project manager for comprehensive air toxics testing
program at a major California refinery. Metals, Cr+6, PAHSs, H,S and speciated VOC emissions were measured
from refinery combustion sources. High temperature Cr*6 stack testing using the EPA Cr+*6 test method was
performed for the first time in California during this test program. Representatives from the California Air
Resources Board source test team performed simultaneous testing using ARB Method 425 (Cr*6) to compare
the results of EPA and ARB Cr*6 test methodologies. The ARB approved the test results generated using the
high temperature EPA Cr*6 test method.

Air Toxics Testing of Refinery Fugitive Sources. Project manager for test program to characterize air toxic
fugitive VOC emissions from fifteen distinct process units at major California refinery. Gas, light liquid, and
heavy liquid process streams were sampled. BTXE, 1,3-butadiene and propylene concentrations were
guantified in gas samples, while BTXE, cresol and phenol concentrations were measured in liquid samples.
Test results were combined with AP-42 fugitive VOC emission factors for valves, fittings, compressors, pumps
and PRVs to calculate fugitive air toxics VOC emission rates.

LATIN AMERICA ENVIRONMENTAL PROJECT EXPERIENCE
Preliminary Design of Ambient Air Quality Monitoring Network — Lima, Peru. Project leader for project
to prepare specifications for a fourteen station ambient air quality monitoring network for the municipality of
Lima, Peru. Network includes four complete gaseous pollutant, particulate, and meteorological parameter
monitoring stations, as well as eight PMy, and TSP monitoring stations.

Evaluation of Proposed Ambient Air Quality Network Modernization Project — Venezuela. Analyzed a
plan to modernize and expand the ambient air monitoring network in Venezuela. Project was performed for the
U.S. Trade and Development Agency. Direct interaction with policy makers at the Ministerio del Ambiente y
de los Recursos Naturales Renovables (MARNR) in Caracas was a major component of this project.

Evaluation of U.S.-Mexico Border Region Copper Smelter Compliance with Treaty Obligations —
Mexico. Project manager and lead engineer to evaluate compliance of U.S. and Mexican border region copper
smelters with the SO, monitoring, recordkeeping and reporting requirements in Annex IV [Copper Smelters] of
the La Paz Environmental Treaty. Identified potential problems with current ambient and stack monitoring
practices that could result in underestimating the impact of SO, emissions from some of these copper smelters.

Powers Engineering 10 of 13







Identified additional source types, including hazardous waste incinerators and power plants, that should be
considered for inclusion in the La Paz Treaty process.

Development of Air Emission Standards for Petroleum Refinery Equipment - Peru. Served as principal
technical consultant to the Peruvian Ministry of Energy in Mines (MEM) for the development of air emission
standards for Peruvian petroleum refineries. The sources included in the scope of this project included: 1) SO,
and NOy refinery heaters and boilers, 2) desulfurization of crude oil, particulate and SO, controls for fluid
catalytic cracking units (FCCU), 3) VOC and CO emissions from flares, 4) vapor recovery systems for marine
unloading, truck loading, and crude oil/refined products storage tanks, and 5) VOC emissions from process
fugitive sources such as pressure relief valves, pumps, compressors and flanges. Proposed emission limits were
developed for new and existing refineries based on a thorough evaluation of the available air emission control
technologies for the affected refinery sources. Leading vendors of refinery control technology, such as John
Zink and Exxon Research, provided estimates of retrofit costs for the largest Peruvian refinery, La Pampilla,
located in Lima. Meetings were held in Lima with refinery operators and MEM staff to discuss the proposed
emission limits and incorporate mutually agreed upon revisions to the proposed limits for existing Peruvian
refineries.

Development of Air Emission Limits for ICE Cogeneration Plant - Panama. Lead engineer assisting U.S.
cogeneration plant developer to permit an ICE cogeneration plant at a hotel/casino complex in Panama.
Recommended the use of modified draft World Bank NOy, and PM limits for ICE power plants. The
modification consisted of adding a thermal efficiency factor adjustment to the draft World Bank NO, and PM
limits. These proposed ICE emission limits are currently being reviewed by Panamanian environmental
authorities.

Mercury Emissions Inventory for Stationary Sources in Northern Mexico. Project manager and lead
engineer to estimate mercury emissions from stationary sources in Northern Mexico. Major potential sources
of mercury emissions include solid- and liquid-fueled power plants, cement kilns co-firing hazardous waste,
and non-ferrous metal smelters. Emission estimates were provided for approximately eighty of these sources
located in Northern Mexico. Coordinated efforts of two Mexican subcontractors, located in Mexico City and
Hermosillo, to obtain process throughput data for each source included in the inventory.

Translation of U.S. EPA Scrap Tire Combustion Emissions Estimation Document — Mexico. Evaluated
the Translated a U.S. EPA scrap tire combustion emissions estimation document from English to Spanish for
use by Latin American environmental professionals.

Environmental Audit of Aluminum Production Facilities — Venezuela. Evaluated the capabilities of
existing air, wastewater and solid/hazardous waste control systems used by the aluminum industry in eastern
Venezuela. This industry will be privatized in the near future. Estimated the cost to bring these control
systems into compliance with air, wastewater and solid/hazardous waste standards recently promulgated in
Venezuela. Also served as technical translator for team of U.S. environmental engineers involved in the due
diligence assessment.

Assessment of Environmental Improvement Projects — Chile and Peru. Evaluated potential air, water, soil
remediation and waste recycling projects in Lima, Peru and Santiago, Chile for feasibility study funding by the
U.S. Trade and Development Agency. Project required onsite interaction with in-country decisionmakers (in
Spanish). Projects recommended for feasibility study funding included: 1) an air quality technical support
project for the Santiago, Chile region, and 2) soil remediation/metals recovery projects at two copper
mine/smelter sites in Peru.

Air Pollution Control Training Course — Mexico. Conducted two-day Spanish language air quality training
course for environmental managers of assembly plants in Mexicali, Mexico. Spanish-language course manual
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prepared by Powers Engineering. Practical laboratory included training in use of combustion gas analyzer,
flame ionization detector (FID), photoionization detector (PID), and occupational sampling.

Renewable Energy Resource Assessment Proposal — Panama. Translated and managed winning bid to
evaluate wind energy potential in Panama. Direct interaction with the director of development at the national
utility monopoly (IRHE) was a key component of this project.

Comprehensive Air Emissions Testing at Assembly Plant — Mexico. Project manager and field supervisor
of emissions testing for particulates, NO,, SO, and CO at turbocharger/air cooler assembly plant in Mexicali,
Mexico. Source specific emission rates were developed for each point source at the facility during the test
program. Translated test report into Spanish for review by the Mexican federal environmental agency
(SEMARNAP).

Air Pollution Control Equipment Retrofit Evaluation — Mexico. Project manager and lead engineer for
comprehensive evaluation of air pollution control equipment and industrial ventilation systems in use at
assembly plant consisting of four major facilities. Equipment evaluated included fabric filters controlling blast
booth emissions, electrostatic precipitator controlling welding fumes, and industrial ventilation systems
controlling welding fumes, chemical cleaning tank emissions, and hot combustion gas emissions.
Recommendations included modifications to fabric filter cleaning cycle, preventative maintenance program for
the electrostatic precipitator, and redesign of the industrial ventilation system exhaust hoods to improve capture
efficiency.

Comprehensive Air Emissions Testing at Assembly Plant — Mexico. Project manager and field supervisor
of emissions testing for particulates, NO,, SO, and CO at automotive components assembly plant in Acufia,
Mexico. Source-specific emission rates were developed for each point source at the facility during the test
program. Translated test report into Spanish.

Fluent in Spanish. Studied at the Universidad de Michoacan in Morelia, Mexico, 1993, and at the Colegio de
Espafia in Salamanca, Spain, 1987-88. Have lectured (in Spanish) on air monitoring and control equipment at
the Instituto Tecnoldgico de Tijuana. Maintain contact with Comision Federal de Electricidad engineers
responsible for operation of wind and geothermal power plants in Mexico, and am comfortable operating in the
Mexican business environment.

PUBLICATIONS
Bill Powers, “Energy, the Environment, and the California — Baja California Border Region,” Electricity
Journal, Vol. 18, Issue 6, July 2005, pp. 77-84.

W.E. Powers, "Peak and Annual Average Energy Efficiency Penalty of Optimized Air-Cooled Condenser on
515 MW Fossil Fuel-Fired Utility Boiler,” presented at California Energy Commission/Electric Power
Research Institute Advanced Cooling Technologies Symposium, Sacramento, California, June 2005.

W.E. Powers, R. Wydrum, P. Morris, "Design and Performance of Optimized Air-Cooled Condenser at
Crockett Cogeneration Plant," presented at EPA Symposium on Technologies for Protecting Aquatic
Organisms from Cooling Water Intake Structures, Washington, DC, May 2003.

P. Pai, D. Niemi, W.E. Powers, “A North American Anthropogenic Inventory of Mercury Emissions,” to be
presented at Air & Waste Management Association Annual Conference in Salt Lake City, UT, June 2000.

P.J. Blau and W.E. Powers, "Control of Hazardous Air Emissions from Secondary Aluminum Casting Furnace
Operations Through a Combination of: Upstream Pollution Prevention Measures, Process Modifications and
End-of-Pipe Controls," presented at 1997 AWMA/EPA Emerging Solutions to VOC & Air Toxics Control
Conference, San Diego, CA, February 1997.
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W.E. Powers, et. al., "Hazardous Air Pollutant Emission Inventory for Stationary Sources in Nogales, Sonora,
Mexico ," presented at 1995 AWMAJ/EPA Emissions Inventory Specialty Conference, RTP, NC, October 1995.

W.E. Powers, "Develop of a Parametric Emissions Monitoring System to Predict NO, Emissions from
Industrial Gas Turbines,” presented at 1995 AWMA Golden West Chapter Air Pollution Control Specialty
Conference, Ventura, California, March 1995.

W. E. Powers, et. al., "Retrofit Control Options for Particulate Emissions from Magnesium Sulfite Recovery
Boilers," presented at 1992 TAPPI Envr. Conference, April 1992. Published in TAPPI Journal, July 1992.

S. S. Parmar, M. Short, W. E. Powers, "Determination of Total Gaseous Hydrocarbon Emissions from an
Aluminum Rolling Mill Using Methods 25, 25A, and an Oxidation Technique,"” presented at U.S. EPA
Measurement of Toxic and Related Air Pollutants Conference, May 1992.

N. Meeks, W. E. Powers, "Air Toxics Emissions from Gas-Fired Internal Combustion Engines,"” presented at
AIChE Summer Meeting, August 1990.

W. E. Powers, "Air Pollution Control of Plating Shop Processes," presented at 7th AES/EPA Conference on
Pollution Control in the Electroplating Industry, January 1986. Published in Plating and Surface Finishing
magazine, July 1986.

H. M. Davenport, W. E. Powers, "Affect of Low Cost Modifications on the Performance of an Undersized
Electrostatic Precipitator,” presented at 79th Air Pollution Control Association Conference, June 1986.

AWARDS
Engineer of the Year, 1991 — ENSR Consulting and Engineering, Camarillo
Engineer of the Year, 1986 — Naval Energy and Environmental Support Activity, Port Hueneme
Productivity Excellence Award, 1985 — U. S. Department of Defense

PATENTS
Sedimentation Chamber for Sizing Acid Mist, Navy Case Number 70094
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Expert Opinion of Jonathan S. Shefftz
Proposed ADEM Opacity Rule Revisions
August 6, 2008

1. Summary of Opinion

I have been asked to provide an expert opinion on the impact of proposed revisions to
ADEM 335-3-4-.01. Specifically, | am providing an opinion on the likely impact of changing the
current exemption of one six-minute period of opacity exceedance every 60-minute period up to 40-
percent opacity to a revised exemption of 24 six-minute periods up to 100-percent opacity in any
single calendar day, which could be utilized at any time of a given day.

My opinion is that from both a statistical and operational viewpoint, the proposed revisions
will lead to an increase in opacity exceedances that are considered to be exempt and hence not
counted as violations. This will serve as a disincentive for companies to control their opacity and
would even serve to encourage more opacity exceedances. In summary, from the viewpoints of
statistical distributions, operational realities, and financial incentives, a standard of 24 potentially
consecutive periods of exceedances within one day cannot be equated with one such period every
60 minutes, and thereby represents a relaxation of the existing SIP opacity standard.

I may revise my opinion as additional information becomes available to me or upon the
reconsideration of existing information.

2. Basis for Opinion

My opinion is based broadly on my expertise and experience in economic and financial
analysis along with expertise and experience in quantitative methods and statistics. | hold both
undergraduate and graduate degrees with a focus on economics in various contexts. More
specifically, since 1992 | have provided expert assistance on numerous enforcement actions pursued
by federal, state, and private litigators. My work entails the financial analysis of factors in those
enforcement actions. | have analyzed the finances of hundreds of companies in order to determine
their ability to afford environmental expenditures. | have also calculated the financial gain — or
“economic benefit” — from violations on environmental regulations in hundreds of cases, and
reviewed business decisionmaking as part of those calculations. In addition to casework, | have
managed the development of computer models that perform such analyses, taught training courses
to federal and state enforcement staff, and published articles on the subject matter.

Attached to the main body of this report is my resume, which includes a list of my
publications and a list of the cases in which I have testified going back at least four years.
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3. Proposed Revisions to ADEM 335-3-4-.01

The currently applicable Alabama SIP opacity limit allows the 20-percent measurement, as
determined by a six-minute average, to be exceeded for exception such as “startup, shutdown, load
change, and rate change, or other short, intermittent periods of time.” In addition:

“During one six (6) minute period in any sixty (60) minute period, a person may
discharge into the atmosphere from any source of emission, particulate of an opacity
not greater than that designated as forty percent (40%) opacity.”

The proposed revisions would entail, in part, the following change:

“Except as otherwise exempt under subparagraphs (1)(c) or (1)(d) of this rule, no
permittee shall discharge into the atmosphere from any source of emission,
particulate of an opacity greater than that designated as twenty percent (20%)
opacity, as determined by a six (6) minute average, except that during each calendar
quarter, the permittee may discharge into the atmosphere from any emissions unit
qualifying under paragraph (3) of this rule, particulate with an opacity exceeding
20% for not more than twenty-four (24), six (6) minute periods in any calendar day,
if such periods do not exceed 2.0 percent of the source operating hours for which the
opacity standard is applicable and for which the COMS is indicating valid data.”

My opinion focuses solely on the change from an effective exemption every 60 minutes to
24 exemptions per calendar day, which can be used at any time, even consecutively.! Even though
each day contains 24 periods of 60 minutes each, the two exemption standards are not comparable,
and hence the proposed rule represents a relaxation of the current Alabama SIP opacity limitation.

4. Impact of Proposed Change to 24 Exemptions per Day
I divide my opinion on how the proposed revision is not comparable to the current standard
in three different sections, which follow below.

a. Statistical Distribution

Imagine a world in which six-minute exceedance periods are randomly distributed
throughout each calender day, and occur 24 times per day. Furthermore, imagine that the

1 In my analysis, | do not address the other major distinctions between the old SIP rule, which allowed

opacity up to only 40 percent once per hour, versus the new proposed rule, which allows 100-percent opacity
during exempt periods.







distribution of exceedance periods will not be affected by any change in regulations. Yet even in
this imagined world, counted violations will decrease under the proposed revisions?

Why? Even though the expected average number of exceedance periods per 60-minute
period under the current standards will be one (i.e., 24 exceedance periods per day divided by 24 60-
minute periods in each day), some clustering of exceedance periods will occur within 60-minute
periods. Therefore, under the proposed revisions, some exceedances that are currently counted as
violations will instead be exempt.

A simple hypothetical example illustrates this statistical distribution. Imagine ablinded dart
thrower with 24 darts, and a wall divided into 24 squares. Each dart is thrown randomly, and has
a one-in-twenty-four chance of landing in any single square. The expected average is therefore one
dart per square. But some clustering will inevitably occur on any round of 24 dart throws.

b. Operational Realities

The previous section described how even randomly distributed exceedance periods will tend
to demonstrate some clustering, and therefore the proposed revision to allow 24 exceedance periods
throughout the course of a day is not comparable to one exceedance period every 60 minutes. But
exceedance periods are not randomly distributed, so the impact of the proposed revisions is even
greater.

In theory, a company could be operating so closely to the 20-percent limit any exceedances
would be randomly distributed and reflect only slight variations from baseline operating conditions.
But this is only in theory. Operational realities are such that underlying conditions may lead to
exceedance periods that last longer than six minutes, and therefore will cluster within a 60-minute
period. Currently these consecutive exceedance periods would be counted as violations, but under
that proposed revisions they would be exempt (up to 24 times per day). My review of the report by
Bill Powers, P.E., confirms this pattern, based on an analysis of actual violations: the proposed
revisions would exempt the majority of currently counted violations.

C. Incentives to Comply

The previous sections have focused on only a static analysis, i.e., the impact of the proposed
revisions on an existing pattern of exceedances. But the proposed revisions will create new
incentives regarding compliance.

First, if acompany was considering controlling its opacity so as to avoid penalties based on
measured exceedances, more exceedances will become exempt and hence not counted as violations.
Therefore, a company will have less of an incentive to control its opacity exceedances, since fewer
exceedances will be counted as violations.







Second, if a company can be allowed up to 24 consecutive six-minute exceedance periods,
this can provide the incentive to change operational practices such that even more exceedance
periods will occur, without being counted as violations. For example, a company could plan that
each day, if no counted exceedances have yet occurred, operating conditions could be increased so
that a long consecutive period of exceedances would ensue, without fear of being counted as
violations.

4. Qualifications and Signature

As previously noted under the section entitled Basis for Opinion, following the main body
of this report is my resume, which also provides a list of publications and testimony experience.
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JONATHAN S. SHEFFTZ

d/b/a JShefftz Consulting
14 Moody Field Road
Ambherst MA 01002
www.JShefftzConsulting.com
413-256-1101 phone
866-252-7130 fax

Mr. Shefftz is an independent consultant who specializes in the application of financial economics
to litigation disputes, regulatory enforcement, and public policy decisions. Previously he was a
consultant with Industrial Economics, Incorporated (“IEc”) from 1992 until April 2006 when he
moved to western Massachusetts. Mr. Shefftz has extensive experience in settlement and litigation
support, and has been qualified as an expert witness in Administrative Courtand U.S. District Court.

Mr. Shefftz’s recent experience includes work in the following areas.

. Calculating the economic damages suffered by companies and individuals from
alleged wrongful actions.

. Applying financial economics to civil penalty factors in regulatory enforcement
actions.
. Analyzing economic issues related to public policy decisions.

Mr. Shefftz has performed this work in a variety of contexts, including expert witness testimony,
computer model development, training course delivery, and regulatory review, as well as reports and
memoranda. He has supervised project teams comprising economists, accountants, paralegals, and
software developers, as well as worked in parallel with engineers, scientists, lawyers, and lobbyists.
His clients have included federal and state governmental agencies, private litigators, and other
private-sector entities.

Mr. Shefftz holds a B.A. magna cum laude and Phi Beta Kappa in Economics and Political
Economy from Amherst College, and an M.P.P. degree, with concentrations in Government &
Business and Energy & Environmental Policy, from the John F. Kennedy School of Government at
Harvard University.

Mr. Shefftz is a member of the National Association of Forensic Economics, Government Finance
Officers Association, Eastern Economics Association, and Western Economics Association
International. He also serves as the Vice Chair for the Town of Amherst Planning Board and as a
manuscript referee for the Journal of Forensic Economics.
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Economic Damages

Breach of Contract

For the U.S. Department of Justice (DOJ) Civil Division and the U.S. Department of Agriculture,
Mr. Shefftz evaluated timber product companies’ complex damages models for an alleged breach
of contract arising from U.S. Forest Service implementation of Congressional legislation.

Personal Injury

For a private law firm, Mr. Shefftz calculated the economic damages suffered by employees and
their households as a result of an industrial accident; he also critiqued the plaintiffs’ income
projections, taxation treatments, worklife expectancies, benefit assumptions, and discount rates. On
one medical malpractice case, Mr. Shefftz assessed a damages claim premised upon lost business
income from health impairments that precluded marketing brownfields remediation; on another, he
critiqued a plaintiff’s lost income calculations and recalculated the value of future medical costs.

Groundwater Contamination

For a private landowner, Mr. Shefftz analyzed the diminution in real estate development value from
groundwater contamination, projecting the development schedule with the contamination-induced
delay vs. the original schedule. ForaU.S. territory, Mr. Shefftz estimated the present value of future
expenses for a proposed desalination plant to replace contaminated groundwater sources. On aclass
action lawsuit by property owners he evaluated the defense economist’s statistical analysis of
property values; on another class action lawsuit, he assisted with present value calculations for
whole-house drinking water treatment systems to replace contaminated well water.

Federal Contract Disputes Act
Mr. Shefftz developed a DOJ computer application to calculate interest accruing on damage claims.

Tortious Interference

For a private law firm, Mr. Shefftz calculated the plaintiff’s lost profits from the defendant’s
interference in the business relationship with a joint venture partner; he also calculated the
defendant’s unjust enrichment from its actions.

Intellectual Property

For defense counsel in a copyright infringement lawsuit, Mr. Shefftz assessed declarations from the
plaintiff’s expert economist who asserted that a “companion” book would damage the author of the
original series of novels. He also assisted counsel with preparation for trial cross examination.

Reqgulatory Enforcement

Financial Statement & Condition Analysis / Ability-to-Pay / Corporate Control & Ownership

Mr. Shefftz has examined the finances of individuals, businesses, municipalities, and not-for-profits
to assess ability to pay for environmental expenditures sought by EPA, DOJ, private litigators, and
states. He has been qualified as an expert witness in Administrative Court and U.S. District Court.

Financial Gain / Economic Benefit / Unjust Enrichment

Mr. Shefftz has modeled companies’ cash flows under hypothetical timely compliance scenarios vs.
actual delayed compliance scenarios to calculate the economic benefit (i.e., financial gain or unjust
enrichment) on numerous enforcement actions brought by the U.S. Environmental Protection
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Agency (EPA), Department of Justice (DOJ), private litigators, and state Attorneys General. He has
been qualified as an expert witness in both Administrative Court and U.S. District Court.

Computer Model Development, Training, and Support
Mr. Shefftz has managed the development of the current versions of the BEN, PROJECT, ABEL,
INDIPAY, and MUNIPAY computer models that EPA’s Office of Enforcement and Compliance
Assurance applies to financial economics issues in enforcement actions. He has prepared the
models’ help systems and training materials, as well as presented training courses and provided
related support for federal and state enforcement staff.

Public Policy

Cost of Capital Estimation

Mr. Shefftz assessed peer reviewer comments and then revised a draft report on cost of capital
estimation for water systems. His work included applying the capital asset pricing model to the
commercial drinking water industry and correcting for the earlier draft’s assumptions regarding
capital structure and industry-level business risk.

Financial Assurance

For a state agency, Mr. Shefftz proposed appropriate inflation forecasts and discount rates, drafted
aguidance document, and then developed a stand-alone computer model to calculate the net present
value of future remediation costs. For EPA’s Office of Solid Waste, he provided recommendations
on discounting future cleanup costs; for the Office of Site Remediation and Enforcement, he created
a computer model to assess the combined affordability of financial assurance and cleanup costs. For
the U.S. Department of the Interior’s Office of Surface Mining Reclamation and Enforcement, he
created a spreadsheet to calculate Trust Fund amounts and reviewed other agencies’ approaches.

Joint Cost Allocation
For a study of Bureau of Reclamation rate setting for California’s Central Valley Project, Mr.
Shefftz researched economically efficient methods for allocating water project costs to user classes.

Proposed Legislation

For an industry association, Mr. Shefftz designed and implemented a survey and analyzed its results
to predict the impacts of a proposed national lead tax upon lead consumption and dependent
industrial sectors. For a national waste management firm, he analyzed the financial impacts of a
proposed state tax on hazardous waste land disposal.

Superfund Impacts

Mr. Shefftz examined the Department of Energy SURE model’s predictions of economic impacts
from Superfund liability and cost allocation reform. At a Superfund site, he critiqued a small city’s
claims that a proposed contaminated soil cleanup would lead to widespread economic disruptions.

Legislative Review

For the 1990 Clean Air Act amendments, Mr. Shefftz investigated the potential of fuel oxygenation
requirements to cause petroleum refinery closures. For the Safe Drinking Water Act, he reviewed
EPA’s national-level drinking water affordability criteria, assessed their implications for small water
systems’ finances, proposed alternative criteria, created databases to predict how many systems
would be judged unable to afford drinking water rules, and evaluated public comments.
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Publications and Presentations

Net Discount Rates: Does Duration Matter?, discussant for paper presentation at Eastern Economics
Association Annual Conference (Boston MA), March 7, 2008.

Enforcement Economics: Deterrence, Economic Benefit, & Ability to Pay, presentation at California
Environmental Protection Agency State Water Resources Control Board “Enforcenomics”
Workshop (Berkeley CA), January 11, 2008.

Alternative Focuses for ““But-For”” Scenario Specification in Commercial Litigation, presentation
at Western Economics Association International (Seattle WA), June 30, 2007.

Expert Witness Role Play, presentation at U.S. EPA 9" Financial Analyst Workshop (Atlanta GA),
May 3, 2007.

Working with Experts in Environmental Cases: An Expert Economist’s Perspective on Expert
Testimony, presentation at Public Interest Environmental Law Conference (Eugene OR),
March 2, 2007.

Alternative Measures and Focuses for Economic Damages Calculations, presentation at Eastern
Economics Association Annual Conference (New York NY), February 23, 2007.

Lost Profit as a Measure of Lost Earning Capacity, panel discussion at Western Economics
Association International Annual Conference (San Francisco CA), July 7, 2005.

“EPA’s Economic Benefit Analysis Policy and Practice,” Natural Resources and Environment, Fall
2004.

“Taxation Considerations in Economic Damages Calculations,” Litigation Economics Review,
Summer 2004.

Economic Benefit and Wrongful Profits in the Calculation of Penalties for Environmental
Violations, presentation to Boston Bar Association Environmental Litigation Committee,
September 23, 2004.

Business Valuation / Commercial Damages, panel discussion at Western Economics Association
International Annual Conference (Vancouver BC), July 1, 2004.

“Wrongful Profits: Setting the Record, and the Concept, Straight,” Environment Reporter, January
2, 2004,

Present Value Sensitivity to Ex Ante vs. Ex Post Perspective, presentation at Western Economics
Association International Annual Conference (Denver CO), July 12, 2003.

Taxation Considerations in Economic Damages Calculations, presentation at Eastern Economics
Association Annual Conference (New York NY), February 22, 2003.

Economic Benefit from Illegal Competitive Advantage and Complex Economic Benefit Scenarios,
presentation at U.S. EPA 5™ Financial Analyst Workshop (Boston MA), July 26, 2000.

Economic Benefit in Wetlands Cases: Financial Analysis Issues, presentation at U.S. EPA Wetlands
Enforcement Conference (Alexandria VA), March 22, 2000.

Economic Benefit, presentation at U.S. EPA 4™ Analyst Workshop (Denver CO), March 10, 1999.
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Testimony History

State of Ohio v. The Shelly Holding Company et al. (Franklin County Municipal Court), deposition
7/30/08.

French Heritage, Inc. v. Ethan Allen, Inc. (Connecticut State Court), deposition 6/28-29/06.

Oregon Public Interest Research Group, Diane Heintz, and Rena Taylor v. Pacific Coast Seafoods
Company, Pacific Surimi Joint Venture, LLC, Pacific Surimi Co., Inc., and Dulcich Inc.
d/b/a Pacific Seafood Group (USDC, Oregon), deposition 4/18/06.

In the matter of Rizing Sun LLC (U.S. EPA Administrative Hearing), courtroom testimony 2/7/06.

State of Ohio v. Container Recyclers, Inc. (Franklin County Municipal Court, Environmental
Division), deposition 4/1/05.

In the matter of Vico Construction Corporation and Smith Farm Enterprises (U.S. EPA
Administrative Hearing), courtroom testimony 6/20/02 and 10/8/03.

U.S. v. The New Portland Meadows, Inc. (USDC, Oregon), courtroom testimony 5/20/03.

In the matter of Vico Construction Corporation and Amelia Venture Properties (U.S. EPA
Administrative Hearing), courtroom testimony 1/14/03.

United States Public Interest Research Group, Stephen E. Crawford, and Charles Fitzgerald v.
Heritage Salmon, Inc.; U.S. PIRG et al. v. Stolt Sea Farm, Inc.; U.S. PIRG et al. v. Atlantic
Salmon of Maine LLC (USDC, Maine), deposition 6/5/01, courtroom testimony 10/15/02.

U.S. v. Murphy Oil USA, Inc. (USDC, WD Wis.), deposition 4/24/01.
U.S. v. Royal Oak Enterprises, Inc. (USDC, ED Va.), depositions 3/22/00 and 5/19/00.

In the matter of Titan Wheel Corporation of lowa (U.S. EPA Administrative Hearing), affidavit
11/24/99.

U.S. v. Gulf States Steel, Inc. (USDC, ND Ala.), affidavit 12/30/98, deposition 10/22/99.

U.S. v. Koch Industries, Inc. (USDC, ND Okla. and SD Tex.), depositions 5/24/99 and 6/1/99.
State of Wisconsin v. I-K-I1 Manufacturing Company, Inc., deposition 4/13/99.

U.S. v. Borden Chemicals & Plastics (USDC, MD La.), deposition 2/5/98.

State of New Hampshire v. Johnson Products, Incorporated, deposition 2/3/98.

In the matter of Ekco/Glaco, Ltd. & EK Management Corporation (U.S. EPA Administrative
Hearing), courtroom testimony 8/14/97.

U.S. v. Smithfield Foods, Inc., et al. (USDC, ED Va.), deposition 7/9/97.
U.S. v. Nucor Corporation (USDC, ND Ala.), deposition 6/12/97.
U.S. v. U.S. Metallics, Inc., and Town of Onalaska, Wis. (USDC, WD Wis.), affidavit 10/21/96.
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Introduction

This document, sometimes referred to as the Little Bluebook, is intended to help state and
local air agencies develop rules that meet federal criteria for incorporation into State
Implementation Plans (SIPs). It was originally developed for stationary source VOC
rules, but much of the discussion also applies to other rules. It does not impose new
requirements but provides examples and additional explanation of issues highlighted in
EPA's guidance document, Issues Relating to VOC Regulation Cutpoints, Deficiencies,
and Deviations - Clarification to Appendix D of November 24, 1987 Federal Register
(OAQPS, May 25, 1988, referred to as the Bluebook). The Bluebook can be found at
http://www.epa.gov/oar/oagps/ozonetech/voc bluebook.pdf.

Please note, neither the Bluebook nor the Little Bluebook represent exhaustive
listings of all potentially applicable requirements for SIP rules. The lists of national
guidance, for example, do not include all potentially relevant information.

For questions or comments on this document, please contact:

Rulemaking Office (AIR-4)
Air Division

U.S. EPA, Region IX

75 Hawthorne Street

San Francisco, CA 94105
(415) 744-1185







VOC Definition

EPA regulates emissions of all volatile organic compounds (VOC) except those with
negligible photochemical reactivity.

National Regulation/Policy/Guidance
EPA defines VOC at 40 CFR 51.100(s) and lists those negligibly reactive compounds
which are exempt from VOC requirements. EPA occasionally updates this list based on
new information.

Suggestions for Developing Approvable Provisions

1. Most SIPs either reference 40 CFR 51.100(s) or reprint it in its entirety.

2. SIP rules cannot use vapor pressure to define VOC.

3. SIP rules cannot exclude compounds that are not exempted by 40 CFR 51.100(s).

4. SIP rules can control compounds that are exempted by 40 CFR 51.100(s) as long as states
do not claim control of these compounds as emission reductions in ozone SIPs, as credits
for New Source Review or Economic Incentive Programs, or for determining compliance
with emission limits.

Example Approvable Provision
40 CFR 51.100(s) exempts ethane, but California considers ethane reactive. Consistent

with item #4 above, EPA has approved California VOC definitions which do not exempt
ethane.







Rule Applicability and Exemptions

National Regulation/Policy/Guidance

1.

Rule applicability must be clear to meet the general enforceability requirement of
§110(a)(2)(A).

88182(a)(2) and (f) require RACT in nonattainment areas for all major sources of VOC
and NOx and all sources that meet the applicability requirements of a CTG.

The Bluebook describes a 5% equivalency rule that allows rule applicability that varies
slightly from the presumptive RACT.
http://www.epa.gov/oar/oagps/ozonetech/voc bluebook.pdf.

CTGs and other EPA policy documents have further guidance on specific source
categories. For example, Exemption for Low-Use Coatings, signed by G.T. Helms on
August 10, 1990, allows exemption of up to 55 gallons/year of high-VOC coatings.
http://www.epa.gov/oar/oaqps/ozonetech/luc_memo.pdf.

State Implementation Plans: Policy Regarding Excess Emissions During Malfunctions,
Startup, and Shutdown, memo from Steven Herman (OECA) and Robert Perciasepe
(OAR), EPA, September 20, 1999. http://www.epa.gov/ttncaaal/tl/meta/m12554.html.

Suggestions for Developing Approvable Provisions

1.

Rules affecting major sources in nonattainment areas generally cannot exempt activities
subject to relevant CTGs or other presumptive RACT without demonstrating compliance
with the 5% equivalency rule.

Exemptions for activities subject to other federal requirements (e.g., RACM) should be
accompanied by a demonstration that the federal requirement has been met.

Waivers or exemptions from requirements during startup, shutdown, malfunction and
related conditions must comply with EPA s September 1999 policy on excess emissions.

Example Provisions Needing Support Demonstration

1.

For purposes of this rule, organic liquid loading facilities are those facilities which load
more than 20,000 gallons/day of organic liquids with a true vapor pressure of at least 1.5
psia at loading conditions.







EPA's CTG for Bulk Gasoline Plants exempts facilities which load less than 4,000
gallons/day. The example exemption level of 20,000 is not approvable in nonattainment
areas without demonstrating compliance with the 5% equivalency rule.

Paragraph (b)(1) shall not apply to coatings with separate formulations that are used in
volumes of less than 20 gallons per year provided that the total usage by a facility is less
than 200 gallons of such formulations applied annually.

EPA recognizes exemptions of 55 gallons/year total of high VOC coating (e.g., G.T.
Helms August 10, 1990 memo). The above provision, in contrast, exempts up to 200
gallons/year and is not approvable in nonattainment areas without demonstrating
compliance with the 5% equivalency rule.







Coating and Ink VOC Content Units

The units for limits on VOC content of coatings and inks must be clear and enforceable.

National Regulation/Policy/Guidance

1.

2.

The Bluebook. http://www.epa.gov/oar/oagps/ozonetech/voc bluebook.pdf.

A Guideline to Surface Coating Calculations, EPA-340/1-86-016, July 1986.
http://www.epa.gov/oar/oagps/ozonetech/guide sco.pdf.

A Guideline for Graphic Arts Calculations, EPA-340/1-88-004, June 1988.
http://www.epa.gov/clariton/clhtml/pubtitle.html.

Model VOC Rules for RACT (staff working document), EPA/OAQPS, June 1992.
http://www.epa.gov/oar/oagps/ozonetech/voc_modelrules.pdf.

Suggestions for Developing Approvable Provisions

1.

Coating VOC content limits are generally expressed in units of weight of VOC per
volume of coating, less water and exempt compounds, as applied. Many ink and
adhesive VOC limits are also expressed this way.

Solids-based units (e.g., weight VOC per volume solids) are also often appropriate (e.g.,
when add-on control is a compliance option), and generally must be used when allowing
compliance with VOC limits by averaging. Weight VOC per weight solids units may
also be appropriate for some coatings and graphic arts operations. (See reference 3.)

Weight VOC per volume material, without subtracting water and exempts, can be used
for limits on materials without solids, like clean-up solvents and lithographic fountain
solutions. Alternative units for low-solids coatings (e.g., less than 10% by weight of the
material is solids), however, should be evaluated on a case-by-case basis.

Example Approvable Equations

l.

VOC content of coatings less water and exempt compounds, as applied, shall be
determined using the test methods in paragraph X and calculated as follows:

VOC Content = where:







Dc = density of coating.

Wy = weight fraction volatile content of coating.
Ww = weight fraction water.

Wei = weight fraction exempt solvent i.

Dw = density of water.

Dei = density of exempt solvent i.

VOC content of coatings less water and exempt compounds, as applied, shall be
determined using the test methods in paragraph X and calculated as follows:

VOC Content = (Ws - Ww - Wee)/(Vm - Vw - Vec), where

Ws = grams of all volatile compounds evolved during analysis.

Ww = grams of water evolved during analysis.

Wec = grams of exempt compounds evolved during analysis.

Vm = liters of coating and/or ink, including any thinners and diluents applied.
Vw = liters of water evolved during analysis.

Vec = liters of exempt compounds evolved during analysis.

Other equations must be used for determining compliance with VOC content limits by
averaging or with limits using other units (e.g., solids-based limits).







Compliance Periods and Averaging Times

All SIP requirements are associated with one or more compliance time frames. For
example:

1. Some facilities are limited in the pounds of pollutant they may emit per hour and the
hours they may operate per year.

2. Certain information must be recorded once an hour and maintained for five years.

3. Some compliance tests must be performed at least once every year.

National Regulation/Policy/Guidance

1. Averaging Times for Compliance with VOC Emission Limits - SIP Revision Policy, memo
from John R. O'Connor, EPA/OAQPS, January 20, 1984, published as Appendix D of
EPA s Emissions Trading Policy Statement, 51 FR 43857, December 4, 1986.

2. 40 CFR 51, Subpart U - Economic Incentive Programs, 59 FR 16690, April 7, 1994.

3. Improving Air Quality with Economic Incentive Programs, EPA-452/R-01-001, January
2001. http://www.epa.gov/ttncaaal/tl/meta/m1201.html.

4. Compliance periods and averaging times should not interfere with the enforceability of
emission limits as required in §110(a)(2)(A).

Suggestions for Developing Approvable Provisions

1. Compliance time frames should be clearly specified. Where they are not, such as many
emission rate limits (e.g., ppmv) and VOC content limits (e.g., Ib/gal), EPA assumes
instantaneous and continuous compliance is required.

2. Rule compliance periods generally must be consistent with the applicable NAAQS time
frame. Since the ozone NAAQS is based on one-hour levels recorded over 24-hours, for
example, VOC requirements should have daily or shorter compliance periods.

3. Provisions that allow compliance demonstration by averaging a series of measurements
over time should clearly specify:
a. The frequency of measurements.
b. Whether averages are arithmetic or weighted.
C. Whether averages are calculated on a calender (e.g., daily average examines each
day, midnight to midnight) or rolling (e.g., midnight to midnight, lam to lam,
2am to 2am, etc.) basis.







As described in the 1984 O Connor memo, VOC emission limitations with averaging
longer than 24-hours may be permitted under the following conditions:

a.
b.

Daily limits are infeasible.

Actual emissions (based on historical data) are consistent with relevant
RACT/BACT control levels.

Averaging is no longer than 30 days.

Averaging will not jeopardize attainment or RFP requirements. Agencies must
demonstrate that the maximum daily emission increase caused by the averaging is
consistent with the area s approved ozone SIP. Nonattainment areas without
approved SIPs cannot be considered for long term averages.

Longer than 24-hour averaging in economic incentive programs generally must comply
with 40 CFR 51 Subpart U, including:

a.
b.

10% or other environmental benefit (51.493(a)(1)).

A statistical showing that the averaging is consistent with the NAAQS and RFP
(51.493(d)(2)(ii)).

A statistical showing that the averaging is equivalent on a daily basis to source-
specific RACT requirements (51.493(d)(2)(i1)).

A demonstration that the enforcement mechanisms for averaging provide
equivalent incentives for compliance (51.493(i)(1)(1)).

Other EIP requirements.







Alternative Controls and Alternative Methods of Compliance

Some regulations allow alternative methods for meeting emission limits including -
equivalency provisions, alternative emission control plans (AECPs) and cross-line

averaging. Variances are another alternative method of compliance that must meet
additional administrative requirements.

National Regulation/Policy/Guidance

1.

2.

40 CFR 51 Subpart U describes Economic Incentive Program (EIP) requirements.

Improving Air Quality with Economic Incentive Programs, EPA-452/R-01-001, January
2001. http://www.epa.gov/ttncaaal/tl/meta/m1201.html.

Industry-specific national guidance that describes averaging provisions, such as
Compliance with VOC Emission Limitation for Can Coating Operations (45 FR 80824,
December 8, 1980) and several CTGs, generally takes precedence over the generic EIP
guidance in items 1 & 2 above. Such industry-specific guidance should not, however, be
used to develop averaging provisions in SIP rules for other industries.

Suggestions for Developing Approvable Provisions

1.

Provisions that allow alternative compliance with emission limits by providing equivalent
or greater emission reductions through control equipment or other methods must clearly
and completely specify the test methods, calculations and any other methodology needed
to demonstrate equivalence, including capture efficiency where appropriate.

AECPs (a.k.a., equivalency, compensating reduction or bubble) and economic incentive
(e.g., emission trading) programs allow over-compliance at one operation to offset under-
compliance at another. These provisions generally should comply with 40 CFR 51
Subpart U. Common deficiencies include director s discretion, averaging beyond 24-
hours, incomplete methodology for determining equivalency (e.g., no emission
quantification protocols), and lack of 10% or other environmental benefit.

To protect sources from potential federal enforcement for violating the SIP, variances
(a.k.a., variance order, waiver, or conditional permit) temporarily suspending SIP
requirements can be submitted for action by EPA as source specific SIP revisions. Such
submittals must demonstrate that the variance meets all relevant CAA requirements.
State/local agencies should contact EPA before submitting variances or variance rules for
inclusion into the SIP.







Example Approvable Provisions

1.

A person shall not apply any coating with a VOC content in excess of the specified limits
unless emissions to the atmosphere are controlled to an equivalent level by air pollution
abatement equipment with a combined capture and control efficiency of 80 percent or
greater. Calculations, test methods and recordkeeping shall be performed as prescribed
in Section X.

The requirements of Section Y shall not apply to any coating line which complies with the

following requirements:

a. Emissions of VOCs, determined using a daily weighted average, shall not exceed
the amount which would result if the coating line complied with all VOC content
limits of this rule.

b. In order for two or more coatings to qualify for inclusion in a daily weighted
average calculation, the coatings must be used on the same coating line and/or
operation, and the coatings must be regulated under the same emission limit (e.g.,
both adhesive primers subject to 3.5 Ibs VOC/gal material), and the coatings must
be applied on the same day.

C. Calculations, test methods and recordkeeping shall be performed as prescribed in
Section X.
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Recordkeeping

Recordkeeping requirements must be sufficient to assure continual compliance with VOC
content limits, fuel specifications, rule applicability, exemption levels, emission caps, and
other operating and emission requirements.

National Regulation/Policy/Guidance

1. The Bluebook. http://www.epa.gov/oar/oagps/ozonetech/voc bluebook.pdf.

2. Recordkeeping Guidance Document for Surface Coating Operations and the Graphics
Arts Industry, EPA 340/1-88-003, July 1989.
http://www.epa.gov/oar/oagps/ozonetech/sco ga.pdf.

3. Exemption for Low-Use Coatings, memo from G.T. Helms, EPA, August 10, 1990.
http://www.epa.eov/oar/oagps/ozonetech/luc_ memo.pdf.

4, 40 CFR 70.6(a)(3) and (c)(1) require periodic monitoring in Title V permits.

Suggestions for Developing Approvable Provisions

1. Recordkeeping requirements should be clear, explicit and independently enforceable.
Where a daily log is needed, for example, rules both should explicitly require the log and
should specity the frequency and units of each parameter to be recorded.

2. Recordkeeping time frames and units should be consistent with operating and emission
requirements. Hourly BTU limits, for example, generally must be supported by hourly
BTU records.

3. While continuous recordkeeping is required of some activities (e.g., power plant

emissions), no less frequent than daily records are generally needed to support the Clean
Air Act provision for daily violations. In the few cases where EPA has allowed less
frequent (e.g., weekly) recordkeeping, rules should specify that violations of the weekly
requirement are presumed to be separate violations for each day within the week.

4. Rules that establish VOC content limits on materials (e.g., coatings), but do not establish
emission or use caps, can allow monthly recordkeeping for sources using only compliant
materials. Compliance with VOC content limits by averaging or trading, however, must
be supported by daily or more frequent recordkeeping. Compliance by add-on control
equipment must be supported by recordkeeping approprate to the specific equipment,
which generally includes hourly or daily records of key operating parameters. VOC
content records should be required to include all thinners, solvents and other additives as
applied.
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EPA has approved some coating rules that do not specify recordkeeping associated with
the general CTG size cutoff that applies CTG requirements only to sources with total
VOC emissions greater than 10 ton/year potential or 15 Ib/day and 3 Ib/hr actual. In
general, however, small sources should maintain records sufficient to demonstrate that
they have not exceeded this applicability threshold.

Daily or as-used (recording use each day material is used) records are required for sources
that are larger than the general CTG size cutoff, but that comply with a 55 gal/year or

other non-compliant material exemption.

SIP rules should require that all records be maintained for at least 2 years. Note that Title
V permits and MACT standards require 5 year record maintenance.
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Test Methods

SIP rules must specify all sampling and analysis methods needed to determine
compliance with the rule.

National Regulation/Policy/Guidance

Rules must specify test methods to meet the general enforceability requirement of
8110(a)(2)(A).

Suggestions for Developing Approvable Provisions

1. As appropriate, SIP rules can reference or reprint EPA air test methods located in:
40 CFR Part 51, Appendix M (SIP methods).
40 CFR Part 60, Appendix A (EPA Reference Methods).
40 CFR Part 60, Material Approved for Incorporation by Reference (ASTM
methods). Only those specific ASTM methods which appear in 40 CFR 60 are
approved for use in SIPs.
40 CFR Part 61, Appendix B (HAP methods).
40 CFR Part 63, Appendix A (MACT methods).

2. EPA methods used in other media, such as SW-846 for solid waste, are not automatically
approved for air pollution applications.

3. All other test methods must be evaluated and approved by EPA before a rule containing
the test method can be approved into the SIP. Region IX maintains a list of California
methods that have been approved for SIPs. Submittal of test methods for EPA approval
should include the information and follow the procedure described in Region 1X's "Test
Method Review & Evaluation Process. EPA has approved SIP rules that refer to
specific ASTM methods that are not directly tied to criteria pollutant emissions (e.g.,
gloss of paints) without full method evaluation.

4. References to EPA-approved ASTM methods should include the full title and date of the
version being specified.

5. References to EPA-approved state or local methods should include the full title but may
or may not specify the date of the version.

6. If a SIP rule lists more than one EPA-approved test method for determining compliance,

the rule must also state that a violation determined by either test method shall constitute a
violation of the rule.
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Transfer Efficiency (TE)

Transfer efficiency requirements are included in some coating regulations and can be defined as
the following ratio:

Generally, total coating use and VOC emissions decrease as TE increases.

National Regulation/Policy/Guidance

1.

A Guideline for Surface Coating Calculations (EPA-340/1-86-016, July 1986) contains
sample TE calculations. http://www.epa.gov/oar/oagps/ozonetech/guide sco.pdf.

Past efforts suchas TE tables in several NSPS (e.g., 40 CFR 60 Subpart EE) attempted to
assign generic TE values to coating application methods. Changes in operating
parameters significantly affect TE, however, and the generic values were rarely
meaningful because of the variety of substrate shape, size and other real-world operating
conditions. As a result, TE test protocols generally must be custom designed and
consider all parameters of specific operations.

Http://www.epa.gov/etv/04/04 main.htm summarizes TE research on some specific
coating equipment. This information should not be used to show compliance with
specific TE requirements, but may help determine relative efficiency of different
equipment.

Suggestions for Developing Approvable Provisions

1.

2.

Many rules specify acceptable coating methods rather than a TE requirement.

SIP rules can specify TE values for altemative coating methods if test protocols to verify
TE are approved by EPA. Two generic EPA-approved TE protocols are Spray
Equipment Transfer Efficiency Test Procedure for Equipment Users (South Coast Air
Quality Management District, 5/24/89), and a protocol described in the Automobile
Topcoat Protocol Document (EPA-450/3-88-018). EPA was able to develop the latter
protocol because TE is relatively stable at automobile assembly plants where identical
items are continuously coated with automated equipment and few kinds of coatings.

ASTM methods which address TE and may be useful in developing source-specific TE
protocols include:

a. D5286-95 Standard Test Methods for Determination of Transfer Efficiency Under
General Production Conditions for Spray Application of Paints.
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D5327-97 Standard Practice for Evaluating and Comparing Transfer Efficiency
Under General Laboratory Conditions.

D5066-91(1996) Standard Test Method for Determination of the Transfer
Efficiency Under Production Conditions for Spray Application of Automotive
Paints-Weight Basis.

D5009-96 Standard Test Method for Evaluating and Comparing Transfer
Efficiency of Spray Applied Coatings Under Laboratory Conditions.

- 15 -







Capture Efficiency

Capture efficiency is the fraction of emissions generated by a process that is directed to a
control device.

National Regulation/Policy/Guidance

1.

Guidelines for Determining Capture Efficiency (January 9, 1995), incorporated in an EPA
memo signed by John Seitz titled, Revised Capture Efficiency Guidance for Control of
Volatile Organic Compound Emissions (February 7, 1995).
http://www.epa.gov/ttncaaal/t1/meta/m28508.html.

Rules that reference older capture efficiency guidance (e.g., 40 CFR 52.741 or 55 FR
26865 of June 29, 1990) should be updated. The 1995 guidance corrects errors in earlier
guidance and provides greater flexibility in meeting test requirements.

Suggestions for Developing Approvable Provisions

1.

Both capture efficiency and control device efficiency (or emission limit) must be
specified when regulating emissions with add-on control equipment.

Rules must specify both the test methods and the calculation procedures to be used to
determine capture efficiency. Reference to 40 CFR 51 Appendix M, which contains
relevant EPA test methods, is not sufficient without also describing calculation
procedures or referencing EPA s 1995 guidance.

Rules may specify a single combined capture and destruction efficiency if the methods for
determining it are clear.

SIP submittals should describe how capture and control requirements were established.

Example Approvable Provision

Sources must install and operate an emissions control system designed and operated to
capture at least 90% of all VOC emissions from affected units and to direct them to a
control device designed and operated at 90% destruction efficiency or greater.
Capture efficiency shall be determined according to US EPA s Guidelines for
Determining Capture Efficiency, (January 9, 1995) and 40 CFR 51, Appendix
M, Methods 204-204F as applicable.
Destruction efficiency shall be determined by 40 CFR 60, Appendix A, Methods
18, 25 or 25A.
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Director's Discretion

Director's Discretion allows the state to approve alternatives to the applicable SIP without
following the SIP-revision process described in §110. Inappropriate Director s

Discretion has appeared in a wide variety of state rule provisions including those
regarding applicability, emission limits, operating requirements, recordkeeping,
monitoring, test methods and alternative compliance.

National Regulation/Policy/Guidance

1.

2.

§110(a)(2)(A) requires that SIP regulations are enforceable.

52 FR 45109 (November 24, 1987) states EPA s gen eral policy regarding director s
discretion.

Suggestions for Developing Approvable Provisions

1.

Director s Discretion may be appropriate if explicit and replicable procedures within the
rule tightly define how the discretion will be exercised to assure equivalent emission
reductions.

Director s Discretion may be appropriate for provisions that do not fulfill or support any
federal SIP requirement.

Director s Discretion may be appropriate if each exercise of discretion is approved by
EPA.

Example Approvable Provisions

1.

Inclusion of replicable procedures. In many cases, such provisions do not need to require
the Director s approval, particularly those such as example (b) below where the rule
provides clear discrete compliance choices.

A person shall not use any coating with a VOC content in excess of the limits in Section E
unless all coating emissions from the facility are controlled by air pollution abatement
equipment which has been approved in writing by the APCO and which has an overall
control efficiency of at least 85%. Overall control efficiency shall be determined
according to Section F.

Test methods and the 85% standard provide the replicable procedure. Note that the SIP
submittal to EPA must demonstrate that 85% is equivalent to the emission limits.
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For cold cleaning, one of the these devices approved by the APCO must be used:
(i) a freeboard with a freeboard ratio equal to or greater than 0.75, or
(ii) a water cover if the solvent is insoluble and heavier than water.

Discretion for provisions that do not fulfill or support any federal SIP requirement.

Some dry cleaning rules regulate both perchloroethylene and petroleum solvent
processes. Directors Discretion for perchloroethylene provisions could be approved into
the SIP since EPA considers perchloroethylene an exempt VOC and does not require its
control in the SIP. Note that such discretion may cause other problems, if the
perchloroethylene provisions are intended to implement §112 MACT standards.

Discretion approved by EPA.
This Section shall not apply to any person who complies with an alternate recordkeeping

plan that provides for an enforceable daily record which has been submitted to and
approved by the APCO, ARB and EPA.
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VEMORANDUM

SUBJECT: State Inplenentation Plans (SIPs): Policy Regarding
Excess Em ssions During Ml functions, Startup, and
Shut down

FROM Steven A, Herman
Assi stant Adm nistrator for Enforcenent and Conpliance
Assur ance

Robert Perci asepe
Assi stant Adm nistrator for Air and Radi ati on

TO. Regi onal Adm nistrators, Regions I - X

The Environnmental Protection Agency's (EPA's) policy for
SI Ps regardi ng excess em ssions during mal functions, startup,
shut down, and mai ntenance is contained in nmenoranda from Kat hl een
Bennett, formerly Assistant Admnistrator for Ar, Noise and
Radi ati on dat ed Septenber 28, 1982 and February 15, 1983. A
recent review of SIPs suggests that several contain provisions
t hat appear to be inconsistent wwth this policy, either because
they were inadvertently approved after EPA issued the 1982-1983
gui dance or because they were part of the SIP at that tine and
have never been renobved. |In order to address these provisions in
a consistent manner, today we are reaffirm ng and suppl enenting
the 1982-83 policy. In so doing, we are taking this opportunity
to clarify several issues of interpretation that have arisen
since that tinme. This updated policy will clarify the types of
excess em ssions provisions states may incorporate into SIPs so
that they can in turn provide greater certainty to the regul ated
comunity.

As EPA stated in its 1982 nenorandum because excess
em ssions m ght aggravate air quality so as to prevent attainnent
or interfere wth maintenance of the anbient air quality
standards, EPA views all excess em ssions as violations of the
applicable emssion limtation. Nevertheless, EPA recognizes
that inposition of a penalty for sudden and unavoi dabl e
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mal functi ons caused by circunstances entirely beyond the control
of the owner or operator nmay not be appropriate. Accordingly, a
State or EPA can exercise its “enforcenent discretion” to refrain
fromtaking an enforcenent action in these circunstances.

The main question of interpretation that has arisen
regarding the old policy is whether a State may go beyond this
“enforcenent discretion” approach and include inits SIP a
provision that would, in the context of an enforcenment action for
excess em ssions, excuse a source frompenalties if the source
can denonstrate that it neets certain objective criteria (an
“affirmati ve defense”). This policy clarifies that States have
the discretion to provide such a defense to actions for penalties
brought for excess emi ssions that arise during certain
mal function, startup, and shutdown epi sodes.

In the context of malfunctions, EPA recogni zes that even
equi pnent that is properly designed and nai ntai ned can soneti nes
fail. At the same tine, EPA has a fundanental responsibility
under the Clean Air Act to ensure that SIPs provide for
attai nment and mai nt enance of the national anmbient air quality
standards (“NAAQS’)and protection of prevention of significant
deterioration (PSD) increnents. Thus, EPA cannot approve an
affirmati ve defense provision that woul d underm ne the
fundanental requirenent of attai nment and mai nt enance of the
NAAQS, or any other requirenent of the Clean Air Act. See
sections 110(a) and (lI) of the Cean Air Act, 42 U S.C. § 7410(a)
and (l1).* Accordingly, an acceptable affirmative defense
provision may only apply to actions for penalties, but not to
actions for injunctive relief. This restriction insures that
both State and federal authorities remain able to protect air
qual ity standards and PSD i ncrenents.

Furthernore, this approach is appropriate only when the
respective contributions of individual sources to poll utant
concentrations in anbient air are such that no single source or
smal | group of sources has the potential to cause an exceedance
of the NAAQS or PSD increnents.2 Were a single source or small

!Pursuant to Section 110(1), EPA nmay not approve a SIP
revision if “the revision would interfere with any applicable
requi renment concerning attainment and reasonabl e further
progress, or any other applicable requirenent of this chapter.”
See also CAA 8 193, 42 U . S.C. § 7515, and the definitions of
“emssion limtation” and “em ssion standard” contained in CAA
8§ 302(k), 42 U.S.C. § 7602(k).

2 In the case of lead and sul fur dioxide, attainnent
probl ens usually are caused by one or a few sources and an
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group of sources has the potential to cause an exceedance of the
NAAQS or PSD increnents, EPA believes an affirmative defense
approach will not be adequate to protect public health and the
environment, and the only appropriate neans of dealing with
excess em ssions during mal function, startup, and shutdown

epi sodes is through an enforcenent discretion approach.?

The EPA is also taking this opportunity to clarify that it
does not intend to approve SIP revisions that would enable a
State director’s decision to bar EPA's or citizens' ability to
enforce applicable requirenments. Such an approach woul d be
inconsistent wwth the regulatory schene established in Title | of
the Cean Air Act. The EPA is al so addi ng cont enporaneous record
keeping and notification criteria to make its policy regarding
t hese types of events consistent with its enforcenment approach.

Finally, EPA is clarifying how excess em ssions that occur
during periods of startup and shutdown should be addressed. In
general , because excess emi ssions that occur during these periods
are reasonably foreseeable, they should not be excused. However,
EPA recogni zes that, for sone source categories, even the best
avai |l abl e em ssions control systenms m ght not be consistently
effective during startup or shutdown periods. |In areas where the
respective contributions of individual sources to poll utant
concentrations in anbient air are such that no single source or
smal | group of sources has the potential to cause an exceedance
of the NAAQS or PSD increnents, these technological limtations
may be addressed in the underlying standards thensel ves through
narrow y-tailored SIP revisions that take into account the
potential inpacts on anbient air quality caused by the inclusion
of these allowances. |In these instances, as part of its
justification of the SIP revision, the State should anal yze the

affirmati ve defense is not appropriate. This situation can be
particul arly aggravated where a short-termstandard (e.g., where
exceedances or violations are based on a few hour period) is also
in place. Although this policy is generally applicable for other
NAAQS, enforcenent discretion is the only appropriate approach
for dealing with excess em ssions during startup, shutdown, and
mal function in a specific area where a single source or a snal
group of sources has the potential to cause nonattai nnent of a
short -t erm NAAQS.

3 I'n Anerican Trucking Association v. EPA 175 F. 3d 1027
(D.C. Grc., 1999), the court remanded the PM2.5 NAAQS to the
EPA. The Agency has not determ ned whether this policy is
appropriate for PM2.5 NAAQS.
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i npact of the potential worst-case em ssions that could occur
during startup and shutdown.*

In addition to this approach, States may address this problem
t hrough the use of enforcenent discretion or they may include a
general affirmative defense provision in their SIPs for short and
i nfrequent startup and shutdown periods along the lines outlined
in the attachnent. As nentioned above, however, in those areas
where a single source or small group of sources has the potenti al
to cause an exceedance of the NAAQS or PSD increnents, issues
relating to excess em ssions arising during startup and shut down
may only be addressed through an enforcenent discretion approach.

Al'l Regions should review the SIPs for their States in |ight
of this clarification and take steps to insure that excess
em ssions provisions in these SIPs are consistent with the
attached gui dance.

At t achment

“States may account for such emissions by including themin
their routine rule effectiveness estimtes. Rule effectiveness
estimates nmay be prepared in accordance with an EPA policy
docunent entitled “Cuidelines for Estimating and Applying Rule
Ef f ecti veness for Ozone/ Carbon Mnoxide State | nplenentation Pl an
Base Year Inventories.” (EPA-452/R-92-010) Novenber 1992.







At t achment

POLI CY ON EXCESS EM SSI ONS DURI NG MALFUNCTI ONS, STARTUP, AND
SHUTDOMN
| nt roducti on

This policy specifies when and in what manner state
i npl enentation plans (SIPs) may provide for defenses to
vi ol ati ons caused by periods of excess em ssions due to
mal functions,! startup, or shutdown. Generally, since SIPs nust
provi de for attai nnent and mai ntenance of the national anbient
air quality standards and the achi evenent of PSD i ncrenents, al
peri ods of excess em ssions nust be considered violations.
Accordingly, any provision that allows for an automatic
exenption? for excess enm ssions is prohibited.

However, the inposition of a penalty for excess em ssions
during mal functions caused by circunstances entirely beyond the
control of the owner or operator may not be appropriate. States
may, therefore, as an exercise of their inherent enforcenent
di scretion, choose not to penalize a source that has produced
excess em ssions under such circunstances.

This policy provides an alternative approach to enforcenent
di scretion for areas and pollutants where the respective
contributions of individual sources to pollutant concentrations
in anbient air are such that no single source or small group of
sources has the potential to cause an exceedance of the NAAQS or
PSD i ncrenents. Were a single source or small group of sources
has the potential to cause an exceedance of the NAAQS or PSD
increments, as is often the case for sulfur dioxide and |ead,?
EPA bel i eves approaches other than enforcenent discretion are not
appropriate. In such cases, any excess em ssions may have a
significant chance of causing an exceedance or violation of the
appl i cabl e standard or PSD i ncrenent.

The term excess eni ssion neans an air em ssion |evel which
exceeds any applicable emssion limtation. Mlfunction neans a
sudden and unavoi dabl e breakdown of process or control equipnment.

2The term automati c exenption neans a generally applicable
provision in a SIP that would provide that if certain conditions
exi sted during a period of excess em ssions, then those
exceedances woul d not be considered violations.

3This policy al so does not apply for purposes of PM2. 5
NAAQS. In Anmerican Trucking Association v. EPA, 175 F. 3d 1027
(D.C. Grc., 1999), the court remanded the PM2.5 NAAQS to the
EPA. The Agency has not determ ned whether this policy is
appropriate for PM2.5 NAAQS.
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Except where a single source or snmall group of sources has
the potential to cause an exceedance of the NAAQS or PSD
increnents, states may include in their SIPs affirmative
def enses* for excess enissions, as long as the SIP establishes
limtations consistent with those set out below |f approved
into a SIP, an affirmati ve defense woul d be avail able to sources
in an enforcenent action seeking penalties brought by the state,
EPA, or citizens. However, a determnation by the state not to
t ake an enforcenent action would not bar EPA or citizen action.®

In addition, in certain limted circunstances, it nay be
appropriate for the State to build into a source-specific or
sour ce-cat egory-specific em ssion standard a provision stating
that the otherw se applicable emssion limtations do not apply
during narrowy defined startup and shutdown peri ods.

I . AUTOVATI C EXEMPTI ONS AND ENFORCEMENT DI SCRETI ON

If a SIP contains a provision addressi ng excess em Ssi ons,
it cannot be the type that provides for automatic exenptions.
Automat i c exenptions m ght aggravate anbient air quality by
excusi ng excess em ssions that cause or contribute to a violation
of an anmbient air quality standard. Additional grounds for
di sapproving a SIP that includes the automati c exenption approach
are discussed in nore detail at 42 Fed. Reg. 58171 (Novenber 8,
1977) and 42 Fed. Reg. 21372 (April 27, 1977). As a result, EPA
wi |l not approve any SIP revisions that provide automatic
exenptions for periods of excess em ssions.

The best assurance that excess emi ssions wll not interfere
w th NAAQS attai nnment, maintenance, or increnments is to address
excess em ssions through enforcenent discretion. This policy
provi des alternative neans for addressing excess em ssions of
criteria pollutants. However, this policy does not apply where a
single source or small group of sources has the potential to
cause an exceedance of the NAAQS or PSD i ncrenents. Moreover,

“The termaffirmati ve defense neans, in the context of an
enforcenent proceeding, a response or defense put forward by a
def endant, regarding which the defendant has the burden of proof,
and the nerits of which are independently and objectively
evaluated in a judicial or adm nistrative proceeding.

Because all periods of excess em ssions are violations and
because affirmati ve defense provisions may not apply in actions
for injunctive relief, under no circunstances woul d EPA consi der
peri ods of excess em ssions, even if covered by an affirmative
defense, to be “federally permtted rel eases” under EPCRA or
CERCLA.
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nothing in this guidance should be construed as requiring States
to include affirmati ve defense provisions in their SIPs.

I'1. AFFI RVATI VE DEFENSES FOR MALFUNCTI ONS

The EPA can approve a SIP revision that creates an
affirmative defense to clains for penalties in enforcenent
actions regardi ng excess em ssions caused by mal functions as | ong
as the defense does not apply to SIP provisions that derive from
federally promul gated performance standards or emssion l[imts,
such as new source perfornmance standards (NSPS) and nati onal
em ssions standards for hazardous air pollutants (NESHAPS).® In
addition, affirmative defenses are not appropriate for areas and
pol lutants where a single source or small group of sources has
the potential to cause an exceedance of the NAAQS or PSD
increnents. Furthernore, affirmative defenses to clains for
injunctive relief are not allowed. To be approved, an
affirmati ve defense provision nust provide that the defendant has
t he burden of proof of denonstrating that:

1. The excess em ssions were caused by a sudden,
unavoi dabl e breakdown of technol ogy, beyond the control of the
owner or operator;

2. The excess emssions (a) did not stemfromany activity
or event that could have been foreseen and avoi ded, or pl anned
for, and (b) could not have been avoi ded by better operation and
mai nt enance practices;

3. To the maxi mum extent practicable the air pollution
control equipnment or processes were nmaintained and operated in a
manner consistent with good practice for mnimzing em ssions,

4. Repairs were made in an expeditious fashion when the
operator knew or should have known that applicable em ssion
l[imtations were being exceeded. O f-shift |abor and overtine
must have been utilized, to the extent practicable, to ensure
that such repairs were nade as expeditiously as practicable;

5. The anount and duration of the excess emn ssions
(i ncludi ng any bypass) were mnimzed to the maxi num ext ent
practicabl e during periods of such em ssions;

To the extent a State includes NSPS or NESHAPS in its SIP
t he standards shoul d not deviate fromthose that were federally
promul gated. Because EPA set these standards taking into account
technological Iimtations, additional exenptions would be
I nappropri ate.
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6. Al possible steps were taken to mnimze the inpact of
t he excess em ssions on anbient air quality;

7. Al emssion nonitoring systens were kept in operation
if at all possible;

8. The owner or operator’s actions in response to the
excess em ssions were docunented by properly signed,
cont enpor aneous operating |logs, or other rel evant evidence;

9. The excess em ssions were not part of a recurring
pattern indicative of inadequate design, operation, or
mai nt enance; and

10. The owner or operator properly and pronptly notified
the appropriate regulatory authority.

The EPA interprets these criteria narromy. Only those
mal functions that are sudden, unavoi dabl e, and unpredictable in
nature qualify for the defense. For exanple, a single instance
of a burst pipe that neets the above criteria may qualify under
an affirmati ve defense. The defense would not be avail abl e,
however, if the facility had a history of simlar failures
because of inproper design, inproper nmaintenance, or poor
operating practices. Furthernore, a source nust have taken al
avai | abl e neasures to conpensate for and resolve the mal function.
If a facility has a baghouse fire that | eads to excess em ssions,
the affirmati ve defense woul d be appropriate only for the period
of tinme necessary to nodify or curtail operations to cone into
conpliance. The fire should not be used to excuse excess
em ssions generated during an extended period of tinme while the
operator orders and installs new bags, and rel evant SIP | anguage
must limt applicability of the affirmative defense accordingly.

111. EXCESS EM SSI ONS DURI NG STARTUP AND SHUTDOWN

In general, startup and shutdown of process equi pnent are
part of the normal operation of a source and shoul d be accounted
for in the planning, design, and inplenentation of operating
procedures for the process and control equipnment. Accordingly,
it is reasonable to expect that careful and prudent planning and
design will elimnate violations of emssion |imtations during
such peri ods.

A SOURCE CATEGORY SPECI FI C RULES FOR STARTUP AND SHUTDOVW

For some source categories, given the types of contro
technol ogi es avail able, there may exist short periods of
em ssions during startup and shutdown when, despite best efforts
regardi ng pl anni ng, design, and operating procedures, the
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ot herwi se applicable em ssion limtation cannot be net.
Accordingly, except in the case where a single source or snal
group of sources has the potential to cause an exceedance of the
NAAQS or PSD increnents, it may be appropriate, in consultation
with EPA to create narrowmy-tailored SIP revisions that take

t hese technological |Iimtations into account and state that the
ot herwi se applicable emssions I[imtations do not apply during
narrowmy defined startup and shutdown periods. To be approved,

t hese revisions should neet the follow ng requirenents:

1. The revision nust be limted to specific, narrowy-
defi ned source categories using specific control strategies
(e.g., cogeneration facilities burning natural gas and using
sel ective catal ytic reduction);

2. Use of the control strategy for this source category
must be technically infeasible during startup or shutdown
peri ods;

3. The frequency and duration of operation in startup or
shut down node nust be mnimzed to the maxi num extent
practi cabl e;

4. As part of its justification of the SIP revision, the
state should anal yze the potential worst-case em ssions that
coul d occur during startup and shut down;

5. Al possible steps nust be taken to mnimze the inpact
of em ssions during startup and shutdown on anbient air quality;

6. At all times, the facility nust be operated in a manner
consistent wth good practice for mnimzing em ssions, and the
source must have used best efforts regardi ng planning, design,
and operating procedures to neet the otherw se applicable
emssion limtation; and

7. The owner or operator's actions during startup and
shut down periods nust be docunented by properly signed,
cont enpor aneous operating |logs, or other rel evant evidence.

B. GENERAL AFFI RVATI VE DEFENSE PROVI SI ONS RELATI NG TO
STARTUP AND SHUTDOVW

In addition to the approach outlined in Section IIl(A) above,
States nmay address the problem of excess em ssions occurring
during startup and shutdown periods through an enforcenent
di scretion approach. Further, except in the case where a single
source or small group of sources has the potential to cause an
exceedance of the NAAQS or PSD increnents, States may al so adopt
for their SIPs an affirmati ve defense approach. Using this
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approach, all periods of excess em ssions arising during startup
and shutdown nust be treated as violations, and the affirmative
def ense provision nmust not be available for clainms for injunctive
relief. Furthernore, to be approved, such a provision nust
provi de that the defendant has the burden of proof of
denonstrating that:

1. The periods of excess em ssions that occurred during
startup and shutdown were short and infrequent and coul d not have
been prevented through careful planning and design;

2. The excess em ssions were not part of a recurring
pattern indicative of inadequate design, operation, or
mai nt enance,;

3. If the excess eni ssions were caused by a bypass (an
i ntentional diversion of control equipnment), then the bypass was
unavoi dable to prevent loss of |ife, personal injury, or severe
property damage;

4. At all tinmes, the facility was operated in a manner
consistent wth good practice for mnimzing em ssions;

5. The frequency and duration of operation in startup or
shut down node was m nimzed to the maxi num extent practicable;

6. All possible steps were taken to mnimze the inpact of
t he excess em ssions on anbient air quality;

7. Al emssion nonitoring systens were kept in operation
if at all possible;

8. The owner or operator’s actions during the period of
excess em ssions were docunented by properly signed,
cont enpor aneous operating |logs, or other relevant evidence; and

9. The owner or operator properly and pronptly notified the
appropriate regulatory authority.

| f excess em ssions occur during routine startup or shutdown
periods due to a mal function, then those instances should be
treated as other malfunctions that are subject to the mal function
provisions of this policy. (Reference Part | above).

bennett899a.wpd/August 11, 1999







			01 - 2008-6-19 FOIA re EPA work on Alabama 2% rule.pdf


			07-4-19 FOIA re EPA response to ADEM 2% rule final1.pdf


			Page 1


			Page 2


			Page 3








			08 - Powers Report.pdf


			Attachment 1 powers.pdf


			Page 1




















From: John Summerhays
To: Bill Harnett
Cc: Alison Simcox; Andrew Steckel; Barrett Parker; Bob Schell; Dave Bray; David Orlin; Edward Messina; Gaetano

LaVigna; Geoffrey Wilcox; Guy Donaldson; Joel Huey; Joshua Tapp; Kathy Dolan; Larry Wallace; Marcia Spink;
Maria Martinez; MarkA Smith; MatthewW Morrison; Monica Morales; Pam Mazakas; Valerie Broadwell; Patrick

Eoley; Neil Bigioni

Subject: Ohio Opacity Provisions
Date: 01/25/2010 05:19 PM
Attachments: OH Opacity - 07.PDF

OH Opacity.PDF

This note is to provide the further information about Ohio's opacity rule that you
requested during our call the week before last. Here is the portion of the pertinent
Ohio rule (OAC 3745-17-03) that delineates Ohio's revised opacity limits, most
notably that a source is in compliance if less than 1.1% of the opacity values per
guarter exceed 20% opacity (not counting exempt periods like the once per hour
exemption). | am also providing the portion of the pertinent Ohio rule (OAC 3745-
17-07) that provides the basic opacity limits and defines the exemptions. This
alternate opacity limit applies to utilities and other large boilers that burn coal, have
heat input capacities of at least 250 MMBTU/hour, and operate a COMS.

= =

OH Opacity. POF  OH Opacity - 07.FOF

You commented on a declining number of sources being subject to general opacity
limits. | do not see a significant trend of that sort. There may be a trend toward
fewer sources, associated with our economy becoming less of a manufacturing
economy, and there is a gradual replacement of old sources with sources subject to
NSPS limits. On the other hand, the number of existing sources subject to alternate
opacity limits is if anything declining, because control technology and the ability to
monitor for problems is improving, so sources that used to be able to qualify for
alternate opacity limits can no longer demonstrate inability to meet opacity limits
while minimizing opacity. Whatever the general trends, a large number of existing
sources remain subject to general opacity limits.

You asked about opacity revisions in Indiana, in particular at Alcoa's Warrick County
boiler. On December 28, 2009 (74 FR 68541), we published direct final approval of
a request from Indiana under which Alcoa would operate a PM continuous emission
monitor and not a continuous opacity monitor. The facility has installed a scrubber,
creating mist which was judged to render the post-scrubber COM results
meaningless. We observe that the opacity limits remain in place, there is no
relaxation in either the opacity or the mass limits, and we judge that compliance
with mass emission limits at this facility as determined by PM CEM monitoring should
provide for compliance with opacity limits.

It is of interest to compare our Alcoa action to the action on the NSPS at 40 CFR 60
Da. This NSPS sets opacity limits but, for facilities that properly operate a PM CEM,
not only states that a COM need not be operated but further states that the opacity
limits do not apply. | understand there was agreement within EPA to promulgate a
rule that would allow facilities with PM CEMs not to operate COMs but nevertheless
would retain opacity limits as applicable limits (presumably to be tested occasionally
through Method 9 readings); | don't know if any plans are underway for correcting
Subpart Da. In any case, our Alcoa action, unlike Subpart Da, retains the opacity
limit as an applicable limit.
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3745-17-07

(A)

Control of wvisible particulate emissions from

stationary sources.

Visible particulate emission limitations for stack
emissions:

(1)

(3)

(a)

(a)

General limitations:

Except as otherwise specified in paragraphs
(A) (1) (b), (A)(2) and (A) (3) of this rule,
visible particulate emissions from any
stack shall not exceed twenty per cent
opacity, as a six-minute average.

Except as otherwise specified in paragraphs
(A) (2) and (A) (3) of this rule, visible
particulate emissions from any stack may
exceed twenty per cent opacity, as a six-
minute average, for not more than six
consecutive minutes in any sixty minutes,
but shall not exceed sixty per cent
opacity, as a six-minute average, at any
time.

It shall be deemed not to be a violation of this
rule where the presence of uncombined water is
the only reason for failure of a stack emission
to meet the requirements of this rule.

The visible particulate emission limitations
established in paragraph (A) (1) of this rule
shall not apply to the following:

The start-up of the following fuel burning
equipment:

(1) For any fuel burning equipment which
are equipped with baghouses or
electrostatic precipitators, until the
exhaust gases have achieved a
temperature of two hundred fifty
degrees Fahrenheit at the inlet of the
baghouses or electrostatic
precipitators, provided that the
director may incorporate a higher
start-up temperature in the permit or
variance for such source for which an
applicant demonstrates to the
satisfaction of the director that the
higher temperature is needed for
safety considerations or to prevent
damage to the control equipment; and
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(i1)

For any fuel burning equipment which
are uncontrolled or which are equipped
solely with mechanical collectors
(including mechanical collectors which
are equipped with sidestream
separators or similar devices) for the
control of particulate emissions, for
a period of not more than three hours
from the moment of start-up, provided
that the director may incorporate a
longer start-up time period in the
permit or variance for such source for
which an applicant demonstrates to the
satisfaction of the director that the
longer time period is required.

(b) The shutdown of the following fuel burning
equipment:

(1)

(ii)

For any fuel burning equipment which
are equipped with baghouses or
electrostatic precipitators, after the
temperature of the exhaust gases has
dropped below two hundred fifty
degrees Fahrenheit at the inlet of the
baghouses or electrostatic
precipitators, provided that the
director may incorporate a higher
shutdown temperature in the permit or
variance for such source for which an
applicant demonstrates to the
satisfaction of the director that the
higher temperature is needed for
safety considerations or to prevent
damage to the control equipment; and

For any fuel burning equipment which
are uncontrolled or which are equipped
solely with mechanical collectors
(including mechanical collectors which
are equipped with sidestream
separators or similar devices) for the
control of particulate emissions, for
a period of not more than three hours,
provided that the director may
incorporate a longer shutdown time
period in the permit or variance for
such source for which an applicant
demonstrates to the satisfaction of
the director that the longer time
period is required.
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The malfunction of any air contaminant
source or the malfunction/shutdown of air
pollution control equipment associated with
any air contaminant source, if the owner or
operator of said air contaminant source or
air pollution control equipment complies
with the requirements of rule 3745-15-06 of
the Administrative Code and none of the
conditions listed in paragraph (C) of rule
3745-15-06 of the Administrative Code
exists;

Intermittent soot-blowing operations (the
cleaning of heat transfer surfaces with
pressurized air or steam) for fuel burning
equipment which are uncontrolled or which
are equipped solely with mechanical
collectors (including mechanical collectors
which are equipped with sidestream
separators or similar devices) for the
control of particulate emissions, provided
that the owner or operator of such fuel
burning equipment maintains a daily record
which clearly documents the date, beginning
time and ending time for all intermittent
soot-blowing operations;

Salt glazing operations conducted in a gas-
fired periodic brick or tile kiln, for a
period of not more than two hours during
any twenty-one consecutive days of
operation of said kiln;

Intermittent ash removal operations (the
dumping or pulling of ash) for fuel burning
equipment which are uncontrolled or which
are equipped solely with mechanical
collectors (including mechanical collectors
which are equipped with sidestream
separators or similar devices) for the
control of particulate emissions, provided
that the owner or operator of such fuel
burning equipment maintains a daily record
which clearly documents the date, beginning
time and ending time for all intermittent
ash removal operations;

The commencement of increased coal firing
from a banked condition for fuel burning
equipment, for a period not to exceed
thirty minutes;
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(h) Any air contaminant source which is not

subject to tire requiremerrtts—of ANY MASS
EMISSION LIMITATION IN paragraphs (B) (3)
and (B) (4) of rule 3745-17-08 of the
Administrative Code, or rule 3745-17-09,
3745-17-10 or 3745-17-11 of the
Administrative Code; and

(i) Any air contaminant source for which an

equivalent visible particulate emission
limitation has been established by the
director pursuant to paragraph (C) of this
rule.
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(A)

Measurement methods and procedures.

For purposes of ascertaining, defining, and
measuring ambient air quality, total suspended
particulates shall be measured by the method
specified in paragraph (B) (26) of rule 3745-17-01 of
the Administrative Code. Such measurements shall be
corrected to standard conditions for purposes of
comparing measurements with the ambient air quality
standards set forth in rule 3745-17-02 of the
Administrative Code.

Emissions test methods and procedures for all new
and existing sources.

(1) For the purpose of determining compliance
with paragraph (A) (1) of rule 3745-17-07 of the
Administrative Code, visible particulate
emissions shall be determined according to test—
methodrmimre—as——set—forth—trthe—Appemrdix—on
FestMethods* T4 —CPR—Part— 60— Stardards—of—
Performance—forNew—Statiomary Sources*—as——sucir—

appendix—extstedtonr—Futy—1+—31996+ THE

FOLLOWING:

{a) EXCEPT AS PROVIDED IN PARAGRAPH (B) (1) (b)
OF THIS RULE, TEST METHOD NINE AS SET FORTH
IN THE "APPENDIX ON TEST METHODS" IN 40
CFR, PART 60 "STANDARDS OF PERFORMANCE FOR
NEW STATIONARY SOURCES" AS SUCH APPENDIX
EXISTED ON JULY 1, 2002, SHALL BE EMPLOYED.

(b) AS AN ALTERNATIVE TO THE COMPLIANCE
PROCEDURES SPECIFIED IN PARAGRAPH (B) (1) (a)
OF THIS RULE, COAL-FIRED BOILERS WITH HEAT
INPUT CAPACITIES EQUAL TO OR GREATER THAN
TWO HUNDRED FIFTY MILLION BTU PER HOUR THAT
ARE CONTROLLED WITH EITHER BAGHOUSES OR
ELECTROSTATIC PRECIPITATORS MAY DETERMINE
COMPLIANCE WITH THE VISIBLE PARTICULATE
EMISSION LIMITATIONS SPECIFIED IN PARAGRAPH
(A) (1) OF RULE 3745-17-07 OF THE
ADMINISTRATIVE CODE THROUGH THE USE OF
CONTINUOUS OPACITY MONITORING DATA. THE
CONTINUOUS OPACITY MONITORING SYSTEM SHALL
COMPLY WITH THE REQUIREMENTS SPECIFIED IN
40 CFR PART 60.13 AND SHALL BE CERTIFIED IN
ACCORDANCE WITH THE REQUIREMENTS OF 40 CFR
PART 60, APPENDIX B, PERFORMANCE
SPECIFICATION 1. (THE CONTINUOUS OPACITY
MONITORING SYSTEM CONSISTS OF ALL THE
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EQUIPMENT USED TO ACQUIRE DATA AND INCLUDES
THE DATA RECORDING/PROCESSING HARDWARE AND
SOFTWARE.) DURING EACH CALENDAR QUARTER,

THE PERMITTEE SHALL BE DEEMED IN COMPLIANCE

WITH PARAGRAPH (A) (1) OF RULE 3745-17-07 OF
THE ADMINISTRATIVE CODE IF THE FOLLOWING
CONDITIONS ARE MET:

(i) THE NONEXEMPT OPACITY VALUES IN EXCESS
OF TWENTY PER CENT OPACITY ARE LESS
THAN 1.10 PER CENT OF THE SIX-MINUTE
AVERAGE OPACITY VALUES. (EXEMPT
OPACITY VALUES ARE DEFINED IN
PARAGRAPHS (A) (1) (b), (A)(2), AND
(A) (3) OF RULE 3745-17-07 OF THE
ADMINISTRATIVE CODE.)

(ii) NONE OF THE NONEXEMPT SIX-MINUTE
AVERAGE OPACITY VALUES EXCEEDS SIXTY
PER CENT.

iii THE TOTAL AMOUNT OF TIME, IN HOURS,
OF EXEMPT AND NONEXEMPT OPACITY VALUES
GREATER THAN TWENTY PER CENT AND LESS
THAN SIXTY PER CENT (NOT INCLUDING
START-UP, SHUTDOWN, AND MALFUNCTION
FXEMPTIONS PROVIDED IN PARAGRAPHS
(A) (2) AND (A) (3) OF RULE 3745-17-07
OF THE ADMINISTRATIVE CODE) DOES NOT
EXCEED THE PRODUCT OF 0.10 TIMES THE
ACTUAL NUMBER OF HOURS THE EMISSIONS
UNIT WAS IN OPERATION DURING THE
CALENDAR QUARTER.

IN THE EVENT OF A DISCREPANCY BETWEEN THE
CONTINUOUS OPACITY MONITORING DATA AND ANY
OBSERVATIONS PERFORMED IN ACCORDANCE WITH
PARAGRAPH (B) (1) (a) OF THIS RULE DURING THE
SAME TIME PERIOD, AN EVALUATION MAY BE
PERFORMED BY THE OQHIO EPA TO ASSESS THE

ACCURACY OF THE CONTINUOUS OPACITY MONITORING

DATA (WHICH MAY INCLUDE AN AUDIT OF THE
CONTINUOUS OPACITY MONITORING SYSTEM
PERFORMED IN ACCORDANCE WITH EPA DOCUMENTS
340/1-86-010 (RECOMMENDED QUALITY ASSURANCE
PROCEDURES FOR QPACITY CONTINUOUS EMISSION
MONITORING SYSTEMS) AND 430-B-96-038 (ACID
RAIN PROGRAM CEMS FIELD AUDIT MANUAL)) AND

THE VALIDITY OF THE OBSERVATIONS PERFORMED IN

ACCORDANCE WITH PARAGRAPH (B) (1) (a). THE QHIO
EPA MAY ACCEPT AND UTILIZE ANY DATA OR
OBSERVATION IT FINDS CREDIBLE. THE PERMITTEE
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IS NOT PRECLUDED FROM USING ANY CREDIBLE
EVIDENCE IN DEFENSE OF ANY ENFORCEMENT ACTION
THAT MAY BE INITIATED BY THE QHIO EPA.















(The following is my previous note)

I have a minor correction to your note. Ohio submitted rules that, like Alabama's
rules, would allow patterns of opacity that would constitute violations of current SIP
opacity rules. Although Indiana inquired long ago about making similar rule
revisions, and they could be expected to make such rule revisions if EPA were
approving them, they currently have no action underway to adopt such a rule
revision.

It may be of interest to the group to compare the Ohio rule to the Alabama rule. If
one pretends that a utility can operate exactly at allowable opacity levels (e.g.,
under the old rule, exceeding 20% opacity exactly once each and every hour), one
can argue that cumulative opacity levels in this imaginary scenario under the new
Alabama rule are the same as in this imaginary scenario under the old Alabama
rule. One cannot make this same argument for the Ohio rules. On the other hand,
we should also look at the actual emissions that the rules allow--recognizing that
utilities don't change control efficiency every 6 minutes, and so a rule that allows
only one 6-minute period per hour to exceed 20% opacity in practice requires most
hours to have no 6-minute periods above 20% opacity. From this perspective, the
Alabama rule may be more of a SIP relaxation than Ohio's rule, because Alabama
allows excess opacity 2% of the time as compared to Ohio's 1.1%. On the other
hand, Alabama'’s rule limits each day's excess opacity to 2.4 hours, a limitation not
present in Ohio's rule.

Region 5 proposed to disapprove this Ohio rule on June 27, 2005, at 70 FR 36901.
We got comments for and against this proposal. Since then, we have been awaiting
results of national EPA deliberations on this policy.

Bill Harnett---01/11/2010 05:54:26 AM---[attachment "Dear Opacity Work

Group.doc" deleted by John Summerhays/R5/USEPA/US] [attachment "Section 110
and 193.doc" deleted

From:  Bill Harnett/RTP/USEPA/US

To: Dave Bray/R10/USEPA/US@EPA, David Orlin/DC/USEPA/US@EPA, Geoffrey
Wilcox/DC/USEPA/US@EPA, Pam Mazakas/DC/USEPA/US@EPA, Edward Messina/DC/USEPA/US@EPA,
MatthewW Morrison/DC/USEPA/US@EPA, Maria Martinez/R6/USEPA/US@EPA, Guy
Donaldson/R6/USEPA/US@EPA, Marcia Spink/R3/USEPA/US@EPA, Joel Huey/R4/USEPA/US@EPA,
Alison Simcox/R1/USEPA/US@EPA, Gaetano LaVigna/R2/USEPA/US@EPA, John
Summerhays/R5/USEPA/US@EPA, Joshua Tapp/R7/USEPA/US@EPA, MarkA
Smith/R7/USEPA/US@EPA, Monica Morales/R8/USEPA/US@EPA, Kathy Dolan/R8/USEPA/US@EPA,
Andrew Steckel/R9/USEPA/US@EPA, Barrett Parker/RTP/USEPA/US@EPA, Bob
Schell/RTP/USEPA/US@EPA, Valerie Broadwell/RTP/USEPA/US@EPA, Larry
Wallace/RTP/USEPA/US@EPA

Date:  01/11/2010 05:54 AM
Subject: Material for Wednesday Meeting

[attachment "Dear Opacity Work Group.doc™ deleted by John
Summerhays/R5/USEPA/US] [attachment "Section 110 and 193.doc"
deleted by John Summerhays/R5/USEPA/US]






From: Michael Morton

To: Air Division Directors Call List

Cc: Eric Ginsburg

Subject: ADDs Conference Call Agenda - Monday, Dec 18: 866-299-3188, code: 2146658329
Date: 12/15/2006 07:14 AM

Attachments: nram_flyer 2007.pdf

revised FY08 ACS activities 12 11 06.xls

EY 2008 Schedule for development of ACS commitments.doc
Diesel Reporting Instructions 12-04-06 Version.doc
Reaional Comments 12-04-06.doc

Weekly Actions Report 12-13-06.doc

nram_flyer 2007.pdf

Good day everyone,

Please call or email me with any additions, upcoming national meetings or changes.
Thank you.

Air Division Directors Conference Call

DATE: Monday, December 18, 2006

TIME: 4-5 p.m. eastern

CONFERENCE CALL NUMBER: 866-299-3188, code: 2146658329
AGENDA:

Roll call

1) Communications Update, David Bloomgren (5 min)

@j

Weekly Actions Repart 12-13-06.doc

2) Treatment of SIP opacity rules for sources with continuous opacity monitors. Eric
Ginsburg (5 min)

To provide ADDs with process for upcoming action and associated revised guidance
memo.

3) Status of the FY2007 PM2.5 funding situation for monitoring. Beth Craig/Phil Lorang
(10 min)

4) National Radon Action Month - January 2007. Dennis OConnor (10 min)
Directors provide information on Regional radon activities in January.
- How can ORIA help with radon activities?
- New OAR products to support Regional events: Web site, PSA
- National events
gis

ke
niram_flyer 2007 pdf

http://www.epa.gov/radon/rnactionmonth.html

5) Update on the Grant Re-allocation Study. Bill Houck (10 min)
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JANUARY IS NATIONAL RADON ACTION MONTH

Join EPA in preventing lung cancer deaths. » Set goals and collect results from your events and

Radon is a natural radioactive gas that you can’t see, smell, activities.
or taste. It's easy to i_gnore, but_it could be present in your > Share your project ideas, efforts, and results
home, school, or office. Radon is the second leading cause of at www.epa.gov/radon/rnactionmonth.html.

lung cancer deaths in the U.S., claiming about
20,000 lives annually, or slightly more than two
every hour. The only way to know if you have a

radon problem is to test. Acll. iVi II.i es

This January during National Radon Action Month,

radon partners in communities across the country Below are just a few ideas for conducting

will lead activities to increase awareness of radon, activities in your community.

promote testing and mitigation, and advance Pursue radon proclamations from elected officials. Your
the use of radon-resistant new construction elected officials can help spread the word about the health
practices. Through these outreach efforts, the U.S. risks of radon. Start by asking mayors, governors, and others to
Environmental Protection Agency (EPA) and others proclaim January as Radon Action Month and encourage citizens
can prevent thousands of lung cancer deaths. to test their homes. You can publicize the proclamation by

planning a community event and inviting local media outlets.
How can | get involved?
Radon partners can join EPA in an effort to use
National Radon Action Month to reduce the risk of
lung cancer deaths due to radon. National Radon
Action Week (the third week in October) is an

Expand radon recognition efforts. This is an ideal
opportunity to recognize individuals, groups, and organizations
for their successful radon efforts and results with a plaque,
certificate, ribbon, or donated prizes.

ideal time to begin planning or conducting radon Host a community health fair. Coordinate with local health
activities or events. Such efforts can be leveraged and care providers and other health-focused groups to have booths,
showcased in January. Another benefit of conducting educational sessions, and presentations on radon testing and
radon outreach during cooler weather months is that mitigation.

radon testing is generally most effective when homes

tend to be closed up for warmth. DL Ll Lolelf S el, Have fun! You know

Contact schools’ science

your community better than

» Conduct events and activities. (See ideas on the and health teachers and anyone. Do something that
right!) have a guest speaker grabs people’s attention and

» Recognize successful efforts and share best present to classes on makes them want to learn
practices. radon. Provide the classes more. Be creative, and find

» Promote radon outreach and education through Wlt? rg(?on edduc(;atlor;alt elit exciting way to help your
your Web site, newsletters, and listservs. materials and fadon tes community to understand a

kit coupons. serious topic and to save lives!

» Order free Radon Public Service Announcements
and campaign materials from www.epapsa.com
and ask your local media outlets to donate free air More activity ideas and event planning tools will be

time. available at www.epa.gov/radon/rnactionmonth.html

» Generate media coverage of radon topics, events, by this fall.
and activities.

www.epa.gov/radon/rnactionmonth.html







» Schools, homeowner’s associations, and other
community-based groups.

Who should conduct National Radon
Action Month Activities?

> State radon programs; Use our Web site to plan and publicize

your efforts and results.

EPA has developed tools to help you plan successful
outreach activities, available at www.epa.gov/radon/
rnactionmonth.html. This fall the Web site will provide:

» Tribal Nations and Pueblos;

» Government agencies and non-profit organizations
working on public health, safety, environmental, or
housing programs;

» A downloadable National Radon Action Month Event

> Radon testers, mitigators, and laboratories; _ |
. . . Planning Kit;
» Radon test kit providers, manufacturers and retailers; . . o .
, : : . » A national map for entering and viewing brief

» Housing professionals, including real estate agents, descriptions of events;

home inspectors, builders, and contractors; o o
> Doct d other health fessionals: » Sample proclamations by government officials and other

octors, nurses, and other health care professionals; templates; and

» Human resources, environmental, and safety officers at

» Radon materials and other resources to help you plan

work sites; events.

» Advocacy organizations concerned about cancer; and

Contact your state radon program for help!

State Radon Offices

Local-Toll Toll-Free Local-Toll Toll-Free
Alabama 334-206-5391 800-582-1866 Nebraska 402-471-0594 800-334-9491
Alaska 907-474-7201 800-478-8324 Nevada 775-687-5394 x275
Arizona 602-255-4845 x244 New Hampshire  603-271-4764 800-852-3345 x4674
Arkansas 501-661-2301 800-462-0599 New Jersey 609-984-5425 800-648-0394
California 916-449-5674 800-745-7326 New Mexico 505-827-1093
Colorado 303-692-3420 800-846-3986 New York 518-402-7556 800-458-1158 x27556
Connecticut 860-509-7367 North Carolina 919-571-4141
Delaware 302-744-4546 800-464-4357 North Dakota 701-328-5188 800-252-6325
District of Columbia  202-535-2999 Ohio 614-644-2727 800-523-4439
Florida 850-245-4288 800-543-8279 Oklahoma 405-702-5165
Georgia 404-651-5120 800-745-0037 Oregon 503-731-4014 x664
Hawaii 808-586-4700 Pennsylvania 717-783-3594 800-23RADON
Idaho 208-332-7319 800-445-8647 Puerto Rico 787-274-7815
lllinois 217-782-1325 800-325-1245 Rhode Island 401-222-2438
Indiana 317-233-7147 800-272-9723 South Carolina 803-898-3893 800-768-0362
lowa 515-281-4928 800-383-5992 South Dakota 605-773-3151 800-438-3367
Kansas 785-296-1560 800-693-5343 Tennessee 615-687-7000 800-232-1139
Kentucky 502-564-4856 Texas 512-834-4509 x2444  800-293-0753
Louisiana 225-342-8303 800-256-2494 Utah 801-536-4250 800-458-0145
Maine 207-287-5676 800-232-0842 Vermont 802-865-7742 800-439-8550
Maryland 215-814-2086 Virginia 804-786-5932 800-468-0138
Massachusetts 413-586-7525 800-RADON95 Washington 360-236-3253
Michigan 517-335-8037 800-723-6642 West Virginia 304-558-6772 800-922-1255
Minnesota 651-215-0909 800-798-9050 Wisconsin 608-267-4795 888-569-7236
Mississippi 601-987-6893 800-626-7739 Wyoming 307-777-6015 800-458-5847
Missouri 573-751-6160
Montana 406-841-5204 800-546-0483 Guam 671-475-1611

Tribal Radon Program Offices

Fallon Paiute-Shoshone Tribe
Inter-Tribal Council of Arizona

Navajo Nation

Washoe Tribe of Nevada/California

775-423-0590
602-258-4822
928-871-7863
775-265-8695
775-463-7866

EPA provides funding for some of the radon
partners’ activities. Further information about their
radon activities is available at www.epa.gov/
radon/rnlinks.html.

Yerington Paiute Tribe

Visit www.epa.gov/radon/rnactionmonth.html
for the most complete and recent information on
National Radon Action Month.

EPA Headquarters
Indoor Environments Division

202-343-9370









Distribution by Responsibility


						Program Area			R/S/T			Activity


						Regional Activities


						Air Toxics			R			Delegate and provide implementation assistance to S/L/Ts for section 111 (including CAMR), 112 (including residual-risk requirements), and 129 standards, as needed.


						Air Toxics			R			Work with S/L/T and/or communities (e.g., CARE communities/projects) to assess and address sources of air toxics, including the use of voluntary air toxic reduction programs in their communities.


						Air Toxics			R			Review new NEI process and EIS components and assist S/L/Ts with similar reviews.  Provide feedback to Headquarters on  new NEI process and EIS components


						Air Toxics			R			As appropriate, work with HQ in developing flexible and risk-based programs.


						Air Toxics			R			Assist  S/L/Ts where appropriate in conducting data analysis and assessment for air quality management implications in general. (Applicable to states conducting air toxics monitoring regardless of funding source.)


						Air Toxics			R			Work with States to develop and implement area source programs.


						Air Toxics			R			Implement section 111, 112 and 129 standards in areas where States do not.


						Air Toxics			R			As appropriate, assist HQ in development of area source standards.


						Air Toxics			R			Assist HQ in determining the focus for community air toxics programs in support of the UATS and CARE, where appropriate.


						Air Toxics			R			As appropriate, participate in residual risk analyses for MACT and/or GACT standard source categories, and standard setting process.


						Air Toxics			R			As appropriate, assist HQ with development of Comprehensive Residual Risk Rule.


						Air Toxics			R			Work with states and tribes on establishing infrastructure to implement the risk based air toxics program.


						Air Toxics			R			Provide training to states and tribes on air toxics program requirements.


						Air Toxics			R			Work with S/L/Ts to implement their risk-based air toxics program.  Specifically, assist S/L/Ts to 1) implement the residual risk requirements of the MACT program and 2) assess and address the combined impact of multiple sources of air toxics, encouraging voluntary reductions of air toxics from indoor and outdoor sources, as appropriate.


						subtotal			14			Reduced to 2


						Mobile sources			R			Provide support to implement existing I/M programs, including OBD2. Work with the Sates/Locals in revising SIPs, as necessary.


						Mobile sources			R			Work with the States/Locals /Tribes to implement fuel programs, including activities related to the reformulated gasoline program, the renewable fuels standard, low RVP programs, biofuels, ULSD, and regional fuels programs. Work with the States/Locals /Tribes and other affected parties to implement fuel programs in accordance with the applicable provisions of the CAA and EPAct, including activities related to the reformulated gasoline program, the renewable fuels standard, low RVP programs, biofuels, ULSD, and state fuels programs.


						Mobile sources			R			As part of the National Clean Diesel Campaign, work with HQ, the Regional Diesel Collaboratives/Initiatives, States, Locals, Tribes, and other interested parties, as appropriate, to implement voluntary diesel emission control/ retrofit programs and promote biofuel use for existing heavy duty diesel engines, school buses, agricultural & construction equipment and ports, as applicable.  Regions work with OTAQ to implement the National Clean Diesel Campaign which includes voluntary emissions control programs for existing heavy duty diesel engines and school buses.  This includes administration and implementation of the Diesel Emission Reduction grant program and confirmation that the Regions have entered the information regarding these grants (federal $) into the National Clean Diesel Database.


						Mobile sources			R			Work with OTAQ to assist states, and tribes, as appropriate, to support Best Workplaces for Commuters and SmartWay Transport through outreach efforts to local and regional governments, non profit agencies and businesses.  Continue to provide presentations and promotion at local and regional venues and assist with regional marketing campaigns.  Work with OTAQ to assist states, and tribes, as appropriate, to support SmartWay Transport and Smartway Grow and Go through recruitment of partners and outreach efforts to local and regional governments, non profit agencies and businesses.


						Mobile sources			R			Assist States/Local air quality and transportation agencies in future conformity determinations as needed.  As necessary, provide policy and technical assistance and comments to USDOT and state and local governments for transportation conformity determinations in 8-hour ozone, PM2.5, PM10, and CO nonattainment and maintenance areas.  Process any Transportation Conformity-related SIP revisions submitted by States in FY 2008 as appropriate.


						Mobile sources			R			Process any Transportation Conformity-related SIP revisions submitted by States in FY 2008 within 12 months of them being deemed complete.


						Mobile sources			R			Make adequacy/inadequacy determinations, as necessary, for identified mobile budgets included in 8-hour ozone, CO and PM2.5 control strategy SIPs submitted by States and approve/ disapprove such budgets at the time of SIP processing.  Make adequacy/inadequacy determinations, as necessary, for identified mobile budgets included in 8-hour ozone, CO and PM2.5 control strategy SIPs submitted by States and approve/ disapprove such budgets at the time of SIP processing.


						Mobile sources			R			Regions work with OTAQ to encourage MPOs, state and local governments to increase CMAQ funding allocated for clean diesel projects, and, report these funded projects in the National Clean Diesel Database.


						Mobile sources			HQ			****OTAQ is updating its list of rules they plan to promulgate in FY08 and the list will be available shortly.****


						Mobile sources			R			Implement required fuel programs in accordance with the applicable provisions of the CAA and EPAct.


						Mobile sources			R			As part of the National Clean Diesel Campaign implement and manage the Diesel Emission Reduction Program per the Energy Policy Act of 2005 (including conducting funding competitions and administering grants).


						Mobile sources			R			Continue Regional data entry and maintenance of the National Clean Diesel Database.


						Mobile sources			R			As necessary, process conformity determinations for nonattainment and maintenance areas, for the 8-hour ozone, CO and PM 2.5 standards submitted by states.


						Mobile sources			R			Support promulgation of the mobile source air toxics rule being promulgated by OTAQ under CAA section 202(l).


						subtotal			13			Reduced to 8


						Monitoring - NAAQS			R			Identify and resolve completeness and timeliness issues with regard to quarterly data submission by monitoring agencies.


						Monitoring - NAAQS			R			Evaluate submitters’ annual data certification requests and documentation and forward to HQ when adequate.


						Monitoring - NAAQS			R			Review requests for changes in state monitoring plans and act on them within 120 days.


						Monitoring - NAAQS			R			Perform Technical Systems Audits on one-third of reporting organizations, or as required to achieve an audit of each agency within a 3-year period.


						Monitoring - NAAQS			R			Review and approve/ disapprove second and later requests for Approved Regional Methods (ARM), if any.


						Monitoring - NAAQS			R			For AQS data records referred to RO by OAQPS because they have been flagged as statistically unusual in the AQS Critical Review Report, work with the State/local monitoring agency to resolve data validity question and report back to OAQPS.  ROs optionally may be first users of the Critical Review Report to identify outliers that may be errors, and resolve these with the submitting agency without waiting for OAQPS to refer specific values.


						Monitoring - NAAQS			R			Review precision and accuracy results for state/local monitoring given in annual network reports and seek corrective action by monitoring agencies where needed.


						Monitoring - NAAQS			R			Manage contracts for independent performance audits of state/local monitor networks (PEP and NPAP),  for those states choosing that approach to independent audits.  Some regions only.


						Monitoring - NAAQS			R			Transfer STAG funds to OAQPS for any additional state/tribal IMPROVE-protocol sites by May 2008, for monitoring to begin/continue in July 2008


						Monitoring - NAAQS			R			Establish budget period and end dates of all PM2.5 monitoring grants in accordance with OAR guidance (to be issued).


						Monitoring - NAAQS			R			As needed, conduct workshops or other events to familiarize state/local agencies with network design guidance.


						subtotal			11			Reduced to 5


						Monitoring - Toxics			R			Review QA programs and ensure compatibility of air toxics measurements across 22 NATTS.


						Monitoring - Toxics			R			Participate in at least 50% of TSA lab and field site audits.


						Monitoring - Toxics			R			Track status and coordinate needed follow-up actions between the program office and S/L/T’s in support of the NATTS QA program (e.g., TSA and PT activities).


						Monitoring - Toxics			R			Provide technical staff to assist in nationally-coordinated review of FY2008-funded community scale air toxics monitoring grant applications; administer grants awarded within Region.


						Monitoring - Toxics			R			Award FY2008-funded community scale air toxics monitoring grants.


						Monitoring - Toxics			R			Assist S/L/T in siting, installing and operating new and upgraded toxic monitoring equipment.


						Monitoring - Toxics			R			Review QA programs and ensure compatibility of air toxics measurements across projects and with NATTS.


						Monitoring - Toxics			R			Ensure QAPP is adequate to provide quality data for submission to AQS and/or ensure that the project results, meet the requirements of the approved QAPP.


						Monitoring - Toxics			R			Assess and review existing air toxics networks, and assist S/L/T in siting, installing and operating new and upgraded toxic monitoring equipment.


						subtotal			9			Reduced to 3


						NAAQS- All			R			Review annual air quality reports and work with states to develop appropriate actions addressing areas newly discovered violating the NAAQS for these pollutants.


						NAAQS- All			R			Review and take action within 18 months of receipt of any high priority Clean Air Act-required complete required SIP including 8-hr Ozone, PM 2.5, Regional Haze and CAIR.


						NAAQS- All			R			Review and take action within 18 months of receipt of any redesignation requests.


						NAAQS Ozone			R			Make attainment determination by 12/31/07 for remaining EAC areas with designation deferrals and take required action by 4/15/2008.


						NAAQS Ozone			R			Determine whether marginal areas attain 8-hr NAAQS and initiate bump-up for failure to attain.


						NAAQS Ozone			R			Take action on any requests for voluntary bump-ups, including subpart 1 areas.


						NAAQS- All			R			Work with States to encourage and support innovative and voluntary projects.


						NAAQS Ozone			R			Complete actions on SIPs that were due in 2006 (RACT, CAIR).


						NAAQS Ozone			R			Hold periodic calls with States concerning status of submittals that were due in 2007, e.g. , attainment demonstrations, CAIR.


						NAAQS Ozone			R			Take rulemaking action on any complete 8-hr Ozone Attainment SIPs within 18 months of receipt.


						NAAQS PM			R			Review and take action on PM2.5 SIPs within 18 months of receipt.


						NAAQS PM			R			Take rulemaking actions on CAIR SIPs not yet completed.


									12			Reduced to 6


						Regional Haze			R			Continue to coordinate with Federal Land Managers on regional haze issues.


						Regional Haze			R			Within 18 months of receipt, take action on Regional Haze SIPs


						Regional Haze			R			Assist HQ in preparing report on projected emission reductions from BART and other control measures included in the Regional Haze SIPs.


						subtotal			3			Reduced to 1


						Title V & NSR			R			Regions perform 1/4 of  follow-up Title V program evaluations for programs with at least 20 permits pursuant to Feb 05 OIG report and set target to issue evaluation report within 120 days of evaluation.


						Title V & NSR			R			Regions continue working on completing, per agreed upon schedules, any remaining first-round Title V program evaluations pursuant to March 2002 OIG report.  Value in cell is yes/no


						Title V & NSR			R			Regions review proposed initial, significant modifications and renewal operating permits, as necessary, to ensure consistent implementation of the Title V program.  Bid yes or no.


						Title V & NSR			R			Regions review NSR permits and major modifications, as necessary, to ensure consistent implementation of the NSR program.  Bid yes or no.


						Title V & NSR			R			Regions prepare draft orders, as necessary, to citizen (public) petitions.   Issue Title V permits to respond to objections where the permitting authority refuses to act.  Bid yes or no.


						Title V & NSR			R			Issue PSD permits in Indian county.  Value in cell is yes/no


						Title V & NSR			R			Regions work with their states/local and tribal governments to implement the Title V and NSR permit programs.  Regions shall bid yes/no and include in the comments which of the individual Title V and/or NSR ACS commitments they expect to be most relevant/


						Title V & NSR			R			Report active title V permits via TOPS and update all applicable TOPS data.


						Title V & NSR			R			Report outstanding renewals of Title V permits [permits older than 5 yrs that have not been renewed].


						Title V & NSR			R			Continue to assist permitting authorities on NSR regulatory revisions and proposed regulations.


						Title V & NSR			R			Continue outreach to the public such as promoting the Title V web-based citizen training.


						Title V & NSR			R			Evaluate NSR permit programs, as warranted, and set target to issue reports within 90 days of evaluation.


						Title V & NSR			R			Provide training and technical guidance and support to permitting authorities and the public, as necessary.


						Title V & NSR			R			Take action on all NSR SIP/TIP’s submitted in FY06 and FY07.


						Title V & NSR			R			Complete issuance of  initial title V permits on tribal and other federal lands


						Title V & NSR			R			Regions provide End of Year Regional Progress Report for status of EPA review of NSR permits.


									16			Reduced to 7  (same activities as for fy2007)


						Tribal AQM			R			Provide support to tribal air quality assessment and monitoring activities, and submission of monitoring data into the appropriate database.


						Tribal AQM			R			Provide support for tribes on the SIP and TIP processes.


						Tribal AQM			R			Issue Part 71 and construction (PSD) permits.


						Tribal AQM			R			Provide support and technical assistance to reservation and tribal communities to understand and address indoor air quality concerns.


						Tribal AQM			R			Provide grant and technical support to interested tribes for the purpose of conducting air quality activities in Indian Country. .


						Tribal AQM			R			Work with Headquarters to provide air quality outreach and training events to tribal staff, as appropriate.


						Tribal AQM			R			Provide grant resources and  staff support for tribes to participate in national level activities.


						Tribal AQM			R			If necessary, identify tribal areas requiring FIP and implement FIP development and implementation process.


						Tribal AQM			R			Implement and enforce federal standards (NSPS NESHAP, etc) in Indian Country


						Tribal AQM			R			Support RPO tribal related funding and technical activities.


						Tribal AQM			R			Support tribal capacity building with regard to understanding and addressing air toxics issues impacting reservations.


						Tribal AQM			R			Make outreach and training on air toxics and voluntary programs available to tribes.


						Tribal AQM			R			Work with Headquarters and interested tribes to implement voluntary emission control retrofit programs for existing heavy-duty diesel engines impacting reservation and tribal communities.


									13			Reduced to 4


						Radiation			R			Support radiation emergency response operations through technical assistance, communication, training exercises, and logistical support.  Ensure that region identifies one radiation advisor and one RERT Liaison and certifies that each meets the minimum position functional requirements.  Value in cell is number of radiation exercises.  At mid- and end-of-year, use comment field in ACS to describe radiation emergency response highlights.


						Radiation			R			Ensure that 2 people per Region are Region-certified as meeting minimum functional requirements to serve as regional radiation advisors and RERT liaisons.


						Radiation			R			Lead and coordinate the installation of RadNet monitors in region, including the identification of operators and location and preparation of monitor sites.  Provide RadNet-related support to station operators and ORIA labs as requested for operational monitors. Value in cell is number of monitoring sites to be installed in region and operational monitors.


						Radiation			R			Provide RadNet-related support to station operators and ORIA labs as requested.


									4			Reduced to 2


						Indoor Air/Asthma			R			Train healthcare professionals, community workers, and other trained individuals on environmental management of asthma so they can counsel people with asthma. Bid the number of individuals to be trained (common definitions of healthcare professionals and community workers will be provided). At mid- and end-of-year, use comment field in ACS to describe highlights, innovations, and anecdotal information about health outcomes and number of patients with asthma seen by healthcare professionals. (HCPs).


						Indoor Air/Asthma			R			Educate people with asthma and/or their caregivers through home, daycare, community, and school interventions. Bid aggregate total number of people to be educated. At mid- and end-of-year, use comment field in ACS to describe highlights, innovations, and anecdotal information about health outcomes.   Educate people with asthma or their caregivers, and train healthcare professionals, community workers, and other trained individuals, about environmental management of asthma triggers and childhood (0-6 years) exposure to ETS.  Bid aggregate total number of people with asthma to be educated and aggregate total number of health care providers to be trained (common definitions of health care professionals and community workers will be provided). At mid- and end-of-year, use comment field in ACS to describe highlights, innovations, and anecdotal information about health outcomes, number of patients with asthma seen by healthcare professionals, and number of families and caregivers educated about childhood exposure to ETS.


						Indoor Air/ETS			R			Train healthcare professionals, community workers, and other individuals in educating patients and caregivers on children’s exposure to ETS. Bid the number of individuals to be trained where possible.  (Common definitions of healthcare professionals and community workers will be provided). At mid- and end-of-year, use comment field in ACS to describe highlights, innovations, anecdotal information about health outcomes and number children exposed to ETS counseled.


						Indoor Air/ETS			R			Educate parents and caregivers on children's' exposure to ETS through home, daycare, and community interventions. Bid total aggregate number of caregivers/parents educated where possible. At mid- and end-of-year use comment filed in ACS to describe highlights, innovations, and anecdotal information.


						Indoor Air/Radon			Grant			Report on all radon work designed to increase mitigations and radon-resistant new construction. Bid yes or no. Work in this area includes:  a) Promote work with builders to adopt radon-resistant new construction in medium/high risk areas. Encourage residential radon testing and mitigation as part of real estate transactions. At mid- and end-of-year, use comment filed in ACS to report number of homes built radon-resistant, areas newly-developing radon-related building codes, new states/local governments requiring disclosure language for radon hazards/risks, radon certification/registration efforts in States ,and other information about accomplishments.  b) Report on. At mid- and end-of-year use comment field in ACS to report on accomplishments.


						Indoor Air/Radon			Grant			Promote mitigation of homes, schools, and buildings for radon. Bid aggregate number to be mitigated. At mid- and end-of-year, use comment field in ACS to report number mitigated and describe highlights, and innovations. , anecdotal information about health outcomes.


						Indoor Air/Radon			R			Promote testing of homes, schools, and buildings for radon. Bid aggregate number to be tested. At mid- and end-of-year, use comment field in ACS to describe highlights, and innovations. , anecdotal information about health outcomes.    Promote radon testing and mitigation in homes, schools and buildings.  Encourage use of radon resistant new construction and state radon certification/registration efforts.  Bid on number of state grants with workplans that quantify both mitigations & radon resistant new construction.


						Indoor Air/Schools			R			Promote work with schools to adopt and implement indoor air quality management practices consistent with TFS. Bid aggregate number of schools newly using organized indoor air quality management practices consistent with EPA TFS. At mid- and end-of-year, use comment field in ACS to describe highlights, innovations, students reached, and anecdotal information about health outcomes and/or student performance.


									8			Reduced to 3


						State Activities


						Air Toxics			S			Review and test new NEI process and EIS components.  Provide feedback to Regions and Headquarters.


						Air Toxics			S			Review NATA updated with 2002 data.


						Air Toxics			S			Implement delegated or approved section 112, 111(d) and 129 standards, as appropriate, for major sources and area sources.


						Air Toxics			S			Implement delegated residual risk standards.


									4			Reduced to 0


						Mobile sources			S			33 States implement I/M programs including OBD2. Revise SIPs, as necessary.


						Mobile sources			S			Implement fuel programs, including activities related to the reformulated gasoline program, the renewable fuels standard, low RVP programs, biofuels, ULSD, and regional fuels programs.


						Mobile sources			S			Implement required fuel programs in accordance with the applicable provisions of the CAA and EPAct.


						Mobile sources			S			As part of the National Clean Diesel Campaign, work with Regional Diesel Collaboratives/ Initiatives, other States/Locals, Tribes and other interested parties, as appropriate, to implement voluntary diesel emissions control/retrofit programs and promote biofuel use for existing heavy duty diesel engines, school buses, agricultural & construction equipment and ports, as applicable.


						Mobile sources			S			As part of the National Clean Diesel Campaign, as appropriate, perform activities in accordance with Diesel Emission Reduction- related grant work plans and submit progress/status reports per the work plans’ requirements.


						Mobile sources			S			Support Best Workplaces for Commuters and SmartWay Transport through outreach efforts to local/regional governments, non profit agencies and businesses.   Continue to provide presentations and promotion at local and regional venues and assist with regional marketing campaigns.


						Mobile sources			S			As necessary, States submit conformity determinations for nonattainment and maintenance areas for the 8-hour ozone, CO and PM 2.5 standards.


						Mobile sources			S			Identify mobile budgets in 8-hour ozone, and PM2.5 control strategy SIPs submitted to EPA in accordance with the ozone and PM2.5 implementation rules.


									8			Reduced to 0


						Monitoring - NAAQS			S			EPA assistance agreements require operatation of monitors for NAAQS pollutants, PM2.5 speciation, and PAMS according to 40 CFR 58, approved monitoring plans, and/or grant agreements including QMPs and QAPPs.


						Monitoring - NAAQS			S			Certify NAAQS pollutant data in AQS and provide supporting documentation according to the schedule in 40 CFR part 58 (presently required by July 1 of the next year but may be amended in Sept. 2006 to an earlier date).


						Monitoring - NAAQS			S			Submit annual network report required by 40 CFR 58.20, by July 1 unless another schedule has been approved.


						Monitoring - NAAQS			S			Ensure adequate, independent QA audits of NAAQS monitors. Conduct monthly QA checks for flow rates of PM2.5 speciation monitors and submit data quarterly to AQS.  Target is for 75% completeness.


						Monitoring - NAAQS			S			Assist in the changeover to IMPROVE-style carbon samplers at PM2.5 speciation trends and supplemental site


						Monitoring - NAAQS			S			Complete siting and operational changes related to the revised primary PM2.5 NAAQS and revised monitoring rule.


						Monitoring - NAAQS			S			Complete CO, SO2, NO2, Pb and PM10 siting and operational changes related to the revised monitoring rule.


						Monitoring - NAAQS			S			Begin or continue first 5-year-cycle network assessment which will be required by the amended monitoring rule to be completed by July 1, 2009.


						Monitoring - NAAQS			S			Establish NCORE multi-pollutant precursor gas sites in X additional States.


						Monitoring - NAAQS			S			Report data from operational NCORE multi-pollutant precursor gas monitoring sites to AQS by July 1.


									10			Reduced to 1


						Monitoring - Toxics			S			Operate NATTS sites according to national grant and technical guidance and in keeping with the terms of QAPP And QMP.


						Monitoring - Toxics			S			Participate in inter-laboratory Proficiency Testing and Technical System Audit programs according to national guidance and based on the terms of approved QAPP and QMP.


						Monitoring - Toxics			S			Conduct FY2007-funded community assessment projects consistent with grant terms (including schedule) and technical guidance and based on the terms of QAPP and QMP.


						Monitoring - Toxics			S			Submit data from community monitoring projects to AQS quarterly, within 6 months of end of each quarter.  The data objective for completeness rate is 85% of the potential concentration values for the study period.


						Monitoring - Toxics			S			Perform and publish/post local-scale monitoring data analyses as proposed in awarded project plans.


						Monitoring - Toxics			S			Recipients of the Local-Scale Air Toxic Ambient Monitoring cooperative agreements shall present their findings at the National Air Toxics Data Analysis Workshop


						Monitoring - Toxics			S			Operate study sites based on the terms of QAPP And QMP.


						Monitoring - Toxics			S			Submit data to AQS quarterly.  The target data completeness rate is 85% of the potential concentration values submitted within 6 months of end of each quarter.


									8			Reduced to 1


						NAAQS- All			S			Regions will encourage States to prepare and submit appropriate response to identified air quality violations.


						NAAQS- All			S			Work with local areas to support Take Consider action on any request from a State/City for establishing innovative, voluntary, early action initiatives such as the 8-hour Ozone Flex.


						NAAQS- All			S			Develop and submit redesignation requests including maintenance plans as appropriate.


						NAAQS PM			S			Submit PM 2.5 SIPs by April 5, 2008 that include the following elements – attainment demonstration, emission inventory, RACT & RACM, RFP plan and contingency measures.


									4			Reduced to 2


						Regional Haze			S			Regions will encourage States to submit Regional Haze SIPs by 12/17/07.


						Regional Haze			S			Submit summary of projected BART reductions


									2			Reduced to 1


						Title V & NSR			S			Regions encourage States to submit timeliness data on Title V permits for new and significant permit modifications and enter into TOPS.


												Regions encourage states to continue to issue Title V initial permits, significant modifications.  Bid yes or no.


						Title V & NSR			S			Region obtains commitment from States to work with EPA in Title V permit program evaluations, with a target to respond within 90 days to EPA’s evaluation report and implement recommendations the States believe are warranted.


						Title V & NSR			S			Regions encourage States to provide all RBLC data, including timeliness data on NSR permits issued for new major sources and major modifications by entering data including the "application accepted date" into the RBLC national database.  For the purpose of this commitment, "application accepted" means "complete application accepted."  Bid yes or no.


						Title V & NSR			S			States provide all RBLC data, including timeliness data on NSR permits issued for new major sources and major modifications by entering data into the RBLC national database.


						Title V & NSR			S			Continue to issue initial permits, significant modifications and renewal Title V permits and reduce backlog of renewal permits.


						Title V & NSR			S			Issue new Title V permits and significant permit modifications within 18 months of application completeness determined by permitting authority.


						Title V & NSR			S			Issue NSR permits consistent with CAA requirements and enter BACT/LAER determinations in the RBLC.


									8			Reduced to 3 (same activities as for fy2007)


						Tribal Activities


						Tribal AQM			T			Tribal air quality monitoring or assessment data provided to EPA and/or appropriate databases.


						Tribal AQM			T			Participate in national level meetings, conferences and teleconferences on CAA policy development and seek training and support to build capability for effective participation.


						Tribal AQM			T			Implement Tribal, CAA and voluntary emission control programs.


						Tribal AQM			T			Attend air quality outreach events; participate in ozone or PM policy development, and/or regulatory response, as appropriate.


						Tribal AQM			T			Tribal Emissions Inventories completed and submitted to NEI.


						Tribal AQM			T			Participate in CAA rules and policy development that impacts Indian country.


						Tribal AQM			T			Assist in FIP development and implementation process, as appropriate.


						Tribal AQM			T			Participate in RPO-related activities and policies to represent tribe’s perspective.


						Tribal AQM			T			Review and test new NEI process and EIS components.  Provide feedback to Regions.


						Tribal AQM			T			Attend Air Toxics-related training or workshops.


						Tribal AQM			T			Provide outreach to tribal communities on both indoor and outdoor air toxics issues.


						Tribal AQM			T			Participate in training on air toxics and voluntary programs to address air quality concerns.


						Tribal AQM			T			Attend indoor air quality training.


						Tribal AQM			T			Participate in indoor air quality assessment and outreach to reservation and tribal communities.


									14			reduced to 3
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Summary of Activities


			Summary of FY 2008 Activities


			Program Area			HQ						RO initial			RO revised						States initial			States revised			Tribes			Tribes revised			Totals R/S/T			Revised Totals


			Air Toxics			11						14			2						4			0									18			2


			Mobile Sources			17						12			8						8			0									20			8


			Monitoring - NAAQS			16						11			5						10			10									21			15


			Monitoring - Toxics			10						9			2						8			8									17			10


			NAAQS			12						12			6						4			2									16			8


			Regional Haze			3						3			1						2			1									5			2


			Title V & NSR			9						16			7						8			3									24			10


			Indoor Air									8			3						0			0									8			3


			Radiation									4			2						0			0									4			2


			Tribal AQM			14						13			4												14			3			27			7


			Totals			92						102			40						44			24			14			3			160			67










FY 2008 Schedule for development of ACS commitments



(partly taken from OCFO instructions on developing the FY2008 Guidance and Annual Commitments)



			Key Milestones for the Negotiation and Agreement of FY 2008 Performance Commitments





			November 30, 2006


			Region 6 compiles sub lead Regions requested changes to the draft fy2008 activities





			December 5, 2006


			Regional Division Directors with OAQPS, OTAQ and ORIA discuss revised list of fy08 activities





			December 20, 2006


			OAR submits draft Preliminary ACS activities to OCFO and Marcus Peacock





			February 5, 2007


			NPMs provide draft FY2008 guidance to OCFO with ACS activities





			February 12-16, 2007


			Deputy Administrator reviews draft guidance and ACS activities





			March 1 – April 6, 2007


			Regions, States and Tribes review draft guidance and provide comment





			March – June 29, 2007


			Regions engage NPMs, states and tribes in determining FY 2008 draft regional performance commitments





			April 27, 2007


			Text of FY 2008 commitments finalized in the ACS; commitment measures opened for bidding





			July 9, 2007


			FY 2008 draft regional performance commitments due in the ACS





			July 9 – September, 2007


			Regions continue to engage NPMs, states and tribes in determining FY 2008 regional performance commitments





			July 16, 2007


			FY 2008 draft annual regional commitments are posted on EPA Quickplace site





			September 21, 2007


			FY 2008 final commitment information due in the ACS





			September 28, 2007


			NPMs and regions notify OCFO of any outstanding issues for dispute resolution





			October 8, 2007


			NPMs and regions reach agreement in the ACS on FY 2008 performance commitments





			October 12, 2007


			FY 2008 final commitments (for which agreement was reached) are posted on EPA Quickplace





			October 31, 2007


			FY 2008 Commitments are locked out in the ACS to prevent any adjustments
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Instructions for Regional Reporting of



Diesel Measures





The following three measures are currently being reported by Regions 1, 2, 3 and 5 into the Key Regional Priorities (formerly Eco-Region) system and will be used by all Regions for future internal management reporting for various systems.  These measures were originally developed by a committee composed of regional personnel familiar with the diesel program.  They were subsequently refined through input from others, including the Office of Transportation and Air Quality (OTAQ).  As will be described in greater detail below, the elements being reported have been carefully selected and defined to provide meaningful management data.  In order not to lose this benefit and to avoid confusion, identical definitions should be used for the Quarterly Management Report (QMR).



A.


			Measure


			Baseline


			Results to Report





			Report by project type the number of projects implemented that promote diesel emission reductions.  


			Number of projects implemented from 10/1/00 to 9/30/05


			Total number of additional projects implemented to date since 9/30/05








B.


			Report the number of existing heavy duty diesel engines (which include school bus engines) that have been retrofitted, replaced or retired.


			Number of heavy duty diesel engines retrofitted, replaced or retired from 10/1/00 to 9/30/05


			Total number of additional engines retrofitted, replaced or retired since 9/30/05








C.



			Report the estimated amount by pollutant of diesel emissions reductions achieved.


			Cumulative tons per year emission reductions by pollutant from projects implemented from 10/1/00 to 9/30/05   


			Tons per year emission reductions by pollutant based on projects implemented since 9/30/05








Notes and Issues


1. Definition of Project



Both federally funded and non-federally funded efforts are reported.  To do otherwise would fail to account for the substantial amount of emission reduction achieved from projects not receiving federal funds.  However, many of these projects result from federal effort, from the region directly or through a diesel collaborative.  The results of these efforts should be recognized and reflected.



2.  Project versus Engine



Measure A counts projects while Measure B counts a subset of engines affected by some of these projects (those resulting in an engine being retrofitted, replaced or retired).  Both are good measures.



Projects can be large (such as anti-idling regulation in a city affecting hundreds of thousands of engines) or small (the retrofit of a single locomotive).  Both would be counted as a project for Measure A.  However, only the retrofit would be counted under Measure B.  This ensures that credit is given under Measure A to the anti-idling regulation without distorting the definitive number of engines counted in Measure B by inclusion of a broad based program.



3.  Types of projects to be included



The types of projects to be included in Measures A and C have been carefully defined by the regional committee.  These definitions are attached (see Attachment #1) and form a basis for insuring consistency in reporting.



4.  Baseline



Currently, in Measures A and C, projects implemented or funded in FY-05 or earlier are counted in the baseline.  (A QMR baseline is not currently defined, but should be.)  We suggest that the baseline in both systems be defined as stated above and redefined at the beginning of each fiscal year so that new results are highlighted (i.e., include projects from FY-06 or earlier in the current baseline and report FY-07 results).



A similar statement could be made regarding the baseline for Measure B with respect to engines retrofitted, replaced or retired.



5.  Emissions



We are moving toward using the Diesel Emission Quantifier developed by OTAQ to report a number or numbers in Measure C.  This needs to be confirmed and specified.  Further, we need to define which specific pollutants will be reported on and how this number (these numbers) will be presented.  



6.  Targets



The Office of Environmental Information's QMR reporting tool asks for annual targets for all measures.  We do not believe targets are appropriate for these measures since the numbers reported are significantly impacted by the results of grant competitions.  There are many factors which affect which projects are selected for funding in such selection processes.  Competition should not be driven by the number of engines included in the project (e.g., 100 trucks or one cruise ship) or the number of projects funded (e.g., a grant competition may result in the selection of one big project rather than five smaller ones).



7.  Caveat



These measures are not intended to provide for an exact accounting in the diesel program area, but rather are based on the best estimates available for those parameters affecting the data.  The intent of this reporting is to provide a high level view of the progress being made in this important program area.  Caution should be exercised in using these measures outside of the context in which they appear and this caveat should accompany any such use.


Attachment #1



Diesel Project Category Definitions



Note that these definitions are for purposes of Quarterly Management Report and Key Regional Priority reporting only.   This reporting is not intended to provide for an exact accounting in the diesel program area, but rather is based on the best estimates available for those parameters affecting the data.  The intent of this reporting is to provide a high level view of the progress being made in this important program area.  Caution should be exercised in using the measures reported outside of the context in which they appear and this caveat should accompany any such use.


I - Idling reduction projects:


Projects that involve actions or technologies to reduce idling



			Project Type


			What is considered to be one project…





			Truck Stop Electrification


			Each distinct location with any number of truck stop electrification units installed





			Driver comfort facility


			Each distinct location where drivers have access to a comfort facility which provides heated/air conditioned amenities.  These are separate from standard rest/truck stops and may be specifically designed for delivery/tour bus/school bus drivers as an alternative to idling (e.g. a comfort facility for tour bus drivers at a casino or other attraction).





			Idling Reduction Technology **


			Each distinct fleet with idling reduction technology (e.g. APUs, bunker heaters) installed on any portion of the fleet





			Inspection/NOV


			a) Each regional federal inspection to enforce a federally enforceable state idling law



b) Each federal NOV issued as a result of a federal inspection





			Outreach program/project


			Each sector-specific, targeted education/training program aimed at reducing idling (e.g. a statewide outreach program/a driver training program sponsored by a trade association/etc…)





			Freight efficiency


			Each specific measure (e.g. a gate efficiency project/GPS truck tracking/on-dock railroad/etc…) implemented by a state, local, port authority, or freight company that reduces truck idling.








F - Clean/Alternative Fuels:



Projects that involve the use of clean or alternative fuels and/or the replacement of diesel vehicles with alternatively-fueled vehicles



			Project Type


			What is considered to be one project…





			Compressed Natural Gas*


			Each distinct fleet having any portion of CNG vehicles in the fleet





			Liquefied Petroleum Gas (Propane)*


			Each distinct fleet having any portion of LPG vehicles in the fleet





			Hybrid-electric*


			Each distinct fleet having any portion of diesel hybrid-electric vehicles in the fleet





			Emulsified fuel


			Each distinct fleet using emulsified fuel





			ULSD


			Each distinct fleet using ULSD in advance of its mandated use date (unless its use is necessary for a DPF project – it will then be counted in the “Retrofits” category)





			Biodiesel


			a) Each distinct fleet using biodiesel



b) Each state or local biodiesel incentive/rebate program





			Other 


			Each distinct fleet using a clean/alternative fuel not listed above, where the use of such fuel has resulted in the replacement of diesel fuel and where lower emissions have resulted








R - Retrofits:


Projects that involve the retrofitting, accelerated replacement/retirement, or repowering of engines


			Project Type


			What is considered to be one project…





			Retrofit


			Each distinct fleet having retrofit technology(s) installed on any portion of the fleet





			Replacement*


			Each distinct fleet where new diesel vehicles have replaced older diesel vehicles before the end of their useful life.  As a result of a replacement project, the fleet size may stay the same or increase.





			Retirement


			Each distinct fleet where diesel vehicles have been retired before the end of their useful life.  As a result of a retirement project, the number of vehicles in a fleet will decrease.





			Repowering*


			Each distinct fleet where diesel engines have been upgraded (i.e. replaced) ahead of schedule or where diesel engines have been upgraded on schedule with new engines exceeding the applicable emissions requirements








P - Rules and Policies:



Projects that involve laws, policies, or control strategy programs


			Project Type


			What is considered to be one project…





			State/local/school district anti-idling laws/policies


			Each state/local/district anti-idling law or policy.  Local and school district laws/policies are counted only if there is no corresponding state law, or if the local/school district law or policy is more stringent than the corresponding state law.





			Diesel inspection and maintenance


			Each statewide diesel I/M program, including states that have roadside testing programs





			Contract requirements for retrofits/clean fuels


			Each distinct jurisdiction/agency/company that imposes contract requirements for retrofits and/or clean fuels





			State or local retrofit laws/policies


			Each distinct state/local law








O - Other:



Other projects such as research projects, SmartWay projects involving truck/rail efficiency measures or committed projects where the exact technology type is yet to be determined


			Project Type


			What is considered to be one project…





			Research


			Each project implemented to evaluate a prototype technology on a small number of engines.  These are generally projects that would advance emissions technology and result in lower costs or greater emissions reductions through technology transfer or new technology that is likely to be broadly applicable.





			Committed


			Each project that is committed, but where the fleet is still being evaluated for the best available technology/fuel.  Once the project details are known the project will be counted under the appropriate category (I, A, R, P) and will no longer be counted as an “Other” project.





			Truck/Rail Efficiency


			Each fleet using technology(ies) to reduce emissions during the actual movement or shipment of freight including adding aerodynamic fairings to trucks, using lubricants, using weight reduction strategies, or adopting speed management policies.








*
Engines affected by these project types, which fall under the definition of replacement projects, will be counted when reporting the number of diesel engines retrofitted/replaced/retired (reporting measure B)




**
Engines/vehicles affected by on-board/ mobile idling reduction technology will be counted when reporting the number of diesel engines retrofitted/replaced/retired (reporting measure B).




Note:  “Fleet” is defined as a group of similar vehicles and/or pieces of equipment operated by a distinct entity, such as a government agency, municipality, or private company.



Note on Projects Involving Technology/Fuel Combinations:  Projects using technology/fuel combinations may be counted more than once provided that the fuel is not necessary to enable the technology.



Note on SmartWay projects: 


The location of a SmartWay Transport Partner is determined by either:



1. The location of its headquarters if the entire company is a partner.



2. The location of each individual facility that joins the partnership if the overall company has not joined.



Each individual fleet participating in the SmartWay Partnership is counted as at least one project type.  If the fleet is implementing more than one technology/strategy, one fleet may count as more than one project type.





December 4, 2006






Compilation of Comments on Diesel Reporting Measures


(Initial thoughts in blue – indented “circle” bullets)



Overall/Broad Comments


· Region 4:  Region 4 supports incorporating all diesel projects (federal and non-federal) into the reporting scheme.  Region 4 supports tiering (A, B and C) the reporting measures--these capture all the facets of diesel activity going on in the Collaboratives.



· Region 4:  Reporting baseline:  There was support for using 9/30/05 as the date from which to report results.  However, it was suggested there should also be a date that Regions are expected to go back to when establishing their baselines?  Region 4 proposed 9/30/00 for this baseline date.  Another concern raised was whether the diesel emission qualifier can quantify emissions from past years projects.




· In accordance with Region 4’s suggestion, we have established October 1, 2000, rather than September 30, 2000, as the baseline start date, recognizing that the Diesel Emissions Quantifier appears to go back to 2000, and October 1, 2000 was the start of the fiscal year.  We also recognize that some regions will have more complete data dating back this far than others.  Regions will do their best to ensure that projects initiated after October 1, 2000 are accounted for in the report. 


· Region 4:  General questions:  Who is expected to be drawing down or accessing this data, how often, and for what purposes?  How can we ensure that the Regions have adequate time to update their data in advance of a drawdown or accessing of the data?  



· The data is reported for the Quarterly Management Report (QMR) in the format and timing requested by OEI.  The Regions can only minimally influence this process.  However, quarterly reporting seems reasonable; therefore, regions should plan to update their data at least quarterly.


Engines Measure



· Region 6:  We would like to see Auxillary Power Units (APUs) counted under the retrofit/replacement/ retirement/repowering projects since it is after market piece of equipment that is retrofitted to a truck/locomotive to reduce emissions.


· We have revised the definition of “Idling Reduction Technology” under Category I (“Idling reduction projects”) to clarify that APU projects are counted under Measure A, the project category, and that they should also be included under Measure B when counting engines.  


· Region 4:  Truck Stop Electrification (TSE):  Region 4 supports entering in one TSE site as a defined "project."  The document should also define a measure for the engine-level (B) tier.  One suggestion would be to use the number of parking spaces at the TSE site.


· We believe that truck stop electrification projects should only be included in project-level reporting under Measure A.  We do not agree that such projects should be included under the engine related Measure B.  The number of engines affected by a TSE project cannot be accurately counted.  Truck stop parking spaces may or may not be occupied at any point in time; therefore, there is great uncertainty in any engine count associated with a TSE project.


Project Measure and Definitions



· Region 9:  The one addition we think is critical is one that would address innovative projects, so perhaps a measure that reads:  "Number of projects that would advance emissions technology, result in lower costs or greater emissions reductions,  through technology transfer or new technology that is likely to be broadly applicable."




· We have incorporated Region 9’s proposed language into the definition for a “Research” project under the “O – Other” category.  These types of projects were assumed to be already included in the definition, but this has now been made clearer.  


· Region 6:  Please add ethanol to the alternative fuel project type.




· We added a definition for “Other” projects to the “F- Clean/Alternative Fuels” category.  One project is defined as: “Each distinct fleet using a clean/alternative fuel not listed above, where the use of such fuel has resulted in the replacement of diesel fuel and where lower emissions have resulted.”


· Region 4:  Diesel I&M:  The document should clarify what is meant by a diesel I&M project measure--Region 4's understanding is that diesel I&M programs are opacity only, and EPA has historically hesitated to link opacity tests to PM reductions.  In fact, in a recent redesignation action where a state wanted to include diesel I&M as a contingency measure, both OTAQ and OGC insisted that it be caveated that such a program must exist for which reductions could be quantified at the time such contingency measure was implemented.  Region 4 proposes to delete this measure.




· We acknowledge that we cannot currently model emission reductions for opacity programs, so any potential reductions would not be counted under Measure C, which tracks diesel emission reductions.  However, we believe that since these programs do exist, they can still be counted as projects under Measure A.


· Region 4:  Although the document is very thorough, we do have concerns with how some of the projects are going to be counted based on the definitions provided in Attachment #1.  First, the definition of anti-idling policies may not accurately capture the true project counts.  For example, according to the proposed definition, if a state passes a statewide idling law covering 30 counties, it counts as one project.  Meanwhile, in another state 15 separate counties could pass idling laws which would count as 15 projects.  This would give the appearance that many more idle reduction projects are going on in the state with 15 separate county projects, but in reality the statewide law would provide more reductions.  A more accurate and consistent measure for anti-idling projects would be to count every county affected by an idling policy.  Second, a similar concern applies to retrofit projects where two types of emissions reductions strategies are used on one engine (such as a DPF and biodiesel)--the document should clarify if these count as two engines, or just one.  We believe counting this as two projects for the affected engine would provide a more accurate picture.


· We have clarified in the definitions document that it is possible to count a retrofit and fuel used together as two projects (one fuel, one retrofit/idle/etc) unless the fuel is required to enable the technology (e.g., DPF and ULSD early adoption on a non-road vehicle would be one retrofit project; however, a DOC with biodiesel would count as 2 projects).


· As for how idling projects are counted, we acknowledge that there could be some disparity, but believe that attempting to find another solution than that included would lead to more complications than it resolves.  As a compromise, Regions can use the comments field to explain any unique factors in any specific project being counted (e.g. it is multi-county in scale).


· Region 4:  Inspection/NOV:  Most of these programs are not likely to be SIP-approved and therefore not enforceable, therefore, Region 4 proposes to delete this measure.


· Region 1 has federally-enforceable anti-idling rules.  We have made it clear in the definition for “Inspection/NOV” projects under the “I – Idling reduction projects” category that only federally-enforceable rules can be counted.



· Region 4:  Clarification should be made of the difference between "freight efficiency" projects under Section I and "truck/rail efficiency" projects under Section O.




· We have clarified in the definitions that “Freight efficiency” projects (under the “I - Idling reduction projects” category) are projects that reduce idling emissions (such as gate efficiency projects at ports).  "Truck/rail efficiency" projects under the “O - Other” category do not affect idling emissions, but rather reduce emissions during the actual movement of freight (such as from aerodynamic improvements to trucks or speed management policies).


· Region 3:  Report by project type the number of projects implemented that promote diesel emission reductions.  This measure is generally ok.  However, a subset of this measure is found in Attachment #1 Idling Reduction Projects (attached below).  The fourth subgroup in this category is Inspection/NOV - a) each regional federal inspection to enforce a federally enforceable state idling law; b) each federal NOV issued as a result of a federal inspection.  R3 believes that there are not many states that have federally enforceable state idling laws in their SIPs.  There may not be much reporting in this project area for the QMR.  Marcus Peacock may not be pleased with the low numbers associated with this reporting measure.
  


· It is true that the number of “Inspection/NOV” projects included in the “I - Idling” category will be low.  However, such projects can be highlighted in the comment section of a report if a Region so wishes.  
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 **FOR INTERNAL PLANNING PURPOSES ONLY – DO NOT CITE OR DISTRIBUTE**



Office of Air and Radiation


Communications Snapshot of Upcoming Events:


December 13, 2006



Actions Remaining This Week


12/13
On-Board Diagnostic Requirements for Heavy-duty Engines (signed on 12/11 – public announcement date)



12/14
NESHAP: Hazardous Organic NESHAP (HON) Residual Risk Standards (fact sheet, desk statement)



Significant Actions – December


12/18
NESHAP Surface Coatings for Autos; SAN 4958 (fact sheet)


12/18
Boutique Fuels List (press release, fact sheet)



12/18
Methane to Markets Partnership:  Third Annual Steering Committee Meeting -Poland to join M2M (press release, fact sheet)



12/19
Amendment to Tier 2 Vehicle Emission Standards and Gasoline Sulfur Requirements:  Exemption for US Territories; SAN 5027 (fact sheet, desk statement)



12/19
Study and Report to Congress on Effects on Air Quality, # of Fuel Blends, Availability,
Fungibility and Costs of SIP Provisions (desk statement)



12/21
Amendment of the Standards for Radioactive Waste Disposal in Yucca Mountain, Nevada; SAN 4964 (press release, fact sheet)



12/21
NESHAP:  Oil and Natural Gas Production Facilities- Area Source Rule; SAN 4875



12/21
General Provisions Amendments Once In Always In; SAN 4908



12/21
NESHAP Shipbuilding and Ship Repair Amendment
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JANUARY IS NATIONAL RADON ACTION MONTH

Join EPA in preventing lung cancer deaths. » Set goals and collect results from your events and

Radon is a natural radioactive gas that you can’t see, smell, activities.
or taste. It's easy to i_gnore, but_it could be present in your > Share your project ideas, efforts, and results
home, school, or office. Radon is the second leading cause of at www.epa.gov/radon/rnactionmonth.html.

lung cancer deaths in the U.S., claiming about
20,000 lives annually, or slightly more than two
every hour. The only way to know if you have a

radon problem is to test. Acll. iVi II.i es

This January during National Radon Action Month,

radon partners in communities across the country Below are just a few ideas for conducting

will lead activities to increase awareness of radon, activities in your community.

promote testing and mitigation, and advance Pursue radon proclamations from elected officials. Your
the use of radon-resistant new construction elected officials can help spread the word about the health
practices. Through these outreach efforts, the U.S. risks of radon. Start by asking mayors, governors, and others to
Environmental Protection Agency (EPA) and others proclaim January as Radon Action Month and encourage citizens
can prevent thousands of lung cancer deaths. to test their homes. You can publicize the proclamation by

planning a community event and inviting local media outlets.
How can | get involved?
Radon partners can join EPA in an effort to use
National Radon Action Month to reduce the risk of
lung cancer deaths due to radon. National Radon
Action Week (the third week in October) is an

Expand radon recognition efforts. This is an ideal
opportunity to recognize individuals, groups, and organizations
for their successful radon efforts and results with a plaque,
certificate, ribbon, or donated prizes.

ideal time to begin planning or conducting radon Host a community health fair. Coordinate with local health
activities or events. Such efforts can be leveraged and care providers and other health-focused groups to have booths,
showcased in January. Another benefit of conducting educational sessions, and presentations on radon testing and
radon outreach during cooler weather months is that mitigation.

radon testing is generally most effective when homes

tend to be closed up for warmth. DL Ll Lolelf S el, Have fun! You know

Contact schools’ science

your community better than

» Conduct events and activities. (See ideas on the and health teachers and anyone. Do something that
right!) have a guest speaker grabs people’s attention and

» Recognize successful efforts and share best present to classes on makes them want to learn
practices. radon. Provide the classes more. Be creative, and find

» Promote radon outreach and education through Wlt? rg(?on edduc(;atlor;alt elit exciting way to help your
your Web site, newsletters, and listservs. materials and fadon tes community to understand a

kit coupons. serious topic and to save lives!

» Order free Radon Public Service Announcements
and campaign materials from www.epapsa.com
and ask your local media outlets to donate free air More activity ideas and event planning tools will be

time. available at www.epa.gov/radon/rnactionmonth.html

» Generate media coverage of radon topics, events, by this fall.
and activities.

www.epa.gov/radon/rnactionmonth.html







» Schools, homeowner’s associations, and other
community-based groups.

Who should conduct National Radon
Action Month Activities?

> State radon programs; Use our Web site to plan and publicize

your efforts and results.

EPA has developed tools to help you plan successful
outreach activities, available at www.epa.gov/radon/
rnactionmonth.html. This fall the Web site will provide:

» Tribal Nations and Pueblos;

» Government agencies and non-profit organizations
working on public health, safety, environmental, or
housing programs;

» A downloadable National Radon Action Month Event

> Radon testers, mitigators, and laboratories; _ |
. . . Planning Kit;
» Radon test kit providers, manufacturers and retailers; . . o .
, : : . » A national map for entering and viewing brief

» Housing professionals, including real estate agents, descriptions of events;

home inspectors, builders, and contractors; o o
> Doct d other health fessionals: » Sample proclamations by government officials and other

octors, nurses, and other health care professionals; templates; and

» Human resources, environmental, and safety officers at

» Radon materials and other resources to help you plan

work sites; events.

» Advocacy organizations concerned about cancer; and

Contact your state radon program for help!

State Radon Offices

Local-Toll Toll-Free Local-Toll Toll-Free
Alabama 334-206-5391 800-582-1866 Nebraska 402-471-0594 800-334-9491
Alaska 907-474-7201 800-478-8324 Nevada 775-687-5394 x275
Arizona 602-255-4845 x244 New Hampshire  603-271-4764 800-852-3345 x4674
Arkansas 501-661-2301 800-462-0599 New Jersey 609-984-5425 800-648-0394
California 916-449-5674 800-745-7326 New Mexico 505-827-1093
Colorado 303-692-3420 800-846-3986 New York 518-402-7556 800-458-1158 x27556
Connecticut 860-509-7367 North Carolina 919-571-4141
Delaware 302-744-4546 800-464-4357 North Dakota 701-328-5188 800-252-6325
District of Columbia  202-535-2999 Ohio 614-644-2727 800-523-4439
Florida 850-245-4288 800-543-8279 Oklahoma 405-702-5165
Georgia 404-651-5120 800-745-0037 Oregon 503-731-4014 x664
Hawaii 808-586-4700 Pennsylvania 717-783-3594 800-23RADON
Idaho 208-332-7319 800-445-8647 Puerto Rico 787-274-7815
lllinois 217-782-1325 800-325-1245 Rhode Island 401-222-2438
Indiana 317-233-7147 800-272-9723 South Carolina 803-898-3893 800-768-0362
lowa 515-281-4928 800-383-5992 South Dakota 605-773-3151 800-438-3367
Kansas 785-296-1560 800-693-5343 Tennessee 615-687-7000 800-232-1139
Kentucky 502-564-4856 Texas 512-834-4509 x2444  800-293-0753
Louisiana 225-342-8303 800-256-2494 Utah 801-536-4250 800-458-0145
Maine 207-287-5676 800-232-0842 Vermont 802-865-7742 800-439-8550
Maryland 215-814-2086 Virginia 804-786-5932 800-468-0138
Massachusetts 413-586-7525 800-RADON95 Washington 360-236-3253
Michigan 517-335-8037 800-723-6642 West Virginia 304-558-6772 800-922-1255
Minnesota 651-215-0909 800-798-9050 Wisconsin 608-267-4795 888-569-7236
Mississippi 601-987-6893 800-626-7739 Wyoming 307-777-6015 800-458-5847
Missouri 573-751-6160
Montana 406-841-5204 800-546-0483 Guam 671-475-1611

Tribal Radon Program Offices

Fallon Paiute-Shoshone Tribe
Inter-Tribal Council of Arizona

Navajo Nation

Washoe Tribe of Nevada/California

775-423-0590
602-258-4822
928-871-7863
775-265-8695
775-463-7866

EPA provides funding for some of the radon
partners’ activities. Further information about their
radon activities is available at www.epa.gov/
radon/rnlinks.html.

Yerington Paiute Tribe

Visit www.epa.gov/radon/rnactionmonth.html
for the most complete and recent information on
National Radon Action Month.

EPA Headquarters
Indoor Environments Division

202-343-9370









6) Diesel Reporting Measure for QMR. Bill Baker (10 min)
Achieve consensus on the procedures for diesel reporting in the QMR.

Diezel Reporting Instructions 12-04-06 Yersion. doc

@j

@j

Regional Commentz 12-04-06. doc

7) National Radon Action Month - January 2007. Dennis OConnor (10 min)
Directors provide information on Regional radon activities in January.
- How can ORIA help with radon activities?
- New OAR products to support Regional events: Web site, PSA
- National events

o |

oy
Lok

rarn_fiwer 2007 pdf
http://www.epa.gov/radon/rnactionmonth.html

8) Status of the preliminary draft FYO8 ACS activities. Jerry Stubberfield, Michael Morton

(5 min)

revised FY08 ACS activities 12 11 06xds

=y

@j

Fy 2008 Schedule for development of ACS commitments. doc

9) Schedule separate ADD conference call to wrap up final FYO7 Tribal STAG
Reallocation. Morton

ADD call schedule
Regions Report Out

UPCOMING NATIONAL MEETINGS

OAR

Dec 12- (2006 Air RTP Jeff Whitlow or Susan Fairchild
14 Toxics http://www.cleanairinfo.com/airtoxics/
Training
Workshop
Jan 9-11|CAAAC Washington, |Pat Childers
Meeting DC
Jan 30- |APM Mayan Michael Morton, R6
Feb 1 Meeting Ranch
Bandera,
Texas
February|National Air | Orlando, FL | Deborah ElImore, OAQPS
11-14 Quality
Conferences
February|Measuring | Washington, |David LaRoche
21-22 Program DC http://measuringairprogramresults.org/
Results in






February [NACAA/EPA | Phoenix, AZ | Stephanie Cooper, 202.624.7864
27-28 Joint http://www.4cleanair.org/phoenix/
Permitting
Workshop
Mar 5-7 |ADD Quorum Michael Morton, R6
Meeting Hotel
Tampa, FL
March ORIA Philadelphia |Dennis OConnor
12-16 National
Meeting
March NACAA/EPA | Indianapolis |Deb Stackhouse, OAQPS or
27-29 Joint Amy Royden-Bloom, 202/624-7864
Training
Committee
Mtg
March ORIA Philadelphia |Dennis OConnor
12-16 National

Meeting




http://www.4cleanair.org/phoenix/




From: BNA Highlights

Sent By: bhighlig@BNA.COM

Reply To: bhighlig@BNA.COM

To: EPADELN-L@mercury.bna.com

Subject: Aug. 28 -- BNA, Inc. Daily Environment Report
Date: 08/28/2007 01:54 AM

The BNA Daily Environment Report is brought to you by EPA Libraries. Please note,
these materials may be copyrighted and should not be forwarded outside of the U.S.
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Seventh Circuit Upholds Illinois EPA Permit for Coal-Fired
Power Plant

The U.S. Court of Appeals for the Seventh Circuit denies the Sierra Club's
challenge to a clean air permit issued by the lllinois Environmental Protection
Agency for the construction of a 1600-megawatt, coal-fired electric power plant
in Southern lllinois. In a unanimous decision, the Seventh Circuit affirms an air
permit granted to Peabody Energy Corp. to build the Prairie State Energy
Campus. The proposed power facility would be sited near a huge seam of high-
sulfur lllinois coal. Peabody has estimated that the plant could be fueled for 30
years with 240 million tons of recoverable coal from the site in Washington
County, Ill. ... A-4

Court Says Opacity Monitoring Sufficient to Show
Particulate Rule Violated

The U.S. District Court for the Northern District of Alabama rules that continuous
opacity monitoring is sufficient to establish violations of particulate matter
standards at power plants and that it is not necessary also to use visual
monitoring. The ruling by Judge Virginia Emerson Hopkins comes in a decision in
which she finds the Tennessee Valley Authority liable for 3,389 separate
violations of Alabama's 20 percent opacity standard for emissions at its Colbert
plant in Colbert County, Ala. In a written statement, TVA says it is reviewing the
decision and an order to file a plan to bring the Colbert plant into compliance
with the opacity standard. John Walke, director of clean air programs at the
Natural Resources Defense Council, says the decision "will greatly aid the ability
of citizen plaintiffs in environmental enforcement lawsuits to hold industrial
violators liable for repeated violations, especially in instances in which industry's
own continuous emissions monitors collect and furnish the damning evidence."
o A-1

EPA to Pressure States to Use Statistical-Based Water
Quality Assessments
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EPA tells the annual meeting of the Association of State and Interstate Water
Pollution Control Administrators that beginning in fiscal 2009, it will withhold
monitoring funds from states that refuse to conduct statistical-based water
quality assessments of their lakes, streams, ponds, rivers, and wetlands. Susan
Holdsworth, EPA's branch chief for monitoring programs, says states that do not
participate in a state-level statistical assessment of water quality modeled after
a national survey will have their share of the $18.5 million in funding
reallocated to states that are participating. ... A-8

Schwarzenegger's Vetoes Shave $110 Million off
Environmental Programs

Exercising his veto power, Gov. Schwarzenegger trims $110 million from
environmental and natural resources programs in the California budget. The cuts
hit the natural resources agencies hardest, shaving $88 million off the $5.6
billion the Legislature had approved. California Environmental Protection Agency
programs lost $22 million through the line-item vetoes. The $145 billion budget
allocates $7.35 billion for environmental and natural resources programs. ... A-
10

U.N. Expects Cost to Cut Greenhouse Gases to Reach $200
Billion by 2030

A new report from the United Nations climate change secretariat estimates it will
cost at least $200 billion annually in 2030 to reduce global greenhouse gas
emissions to current levels. The study says nearly half of the needed
investments should go to developing countries. The findings are to be presented
to delegates at the United Nations Framework Convention on Climate Change
working group meeting this week in Vienna. ... A-2

EPA Seeks Comment on New Information on Coal-
Combustion Waste

EPA is seeking public comment on information about the disposal of coal-
combustion waste received since the agency determined in April 2000 that the
wastes should not be regulated as hazardous waste. EPA does not say whether
it will reconsider its determination made in seven years ago. ... A-3

EPA Proposes to Allocate 4.8 Million Kilograms of Methy!l
Bromide in 2008

Slightly over 4.8 million kilograms (5,291 tons) of methyl bromide would be
allocated for critical uses in agriculture, food processing, and commodity storage
in 2008 under a proposed rule issued by EPA. The proposed rule would
implement certain provisions in the 1987 Montreal Protocol on Substances That
Deplete the Ozone Layer. Methyl bromide is used as an agricultural soil and
structural fumigant to control a wide variety of pests. ... A-1

STATE NEWS

NEW JERSEY: Gov. Corzine signs legislation to eliminate the 10-year statute of
limitations for criminal offenses arising from violations of certain state
environmental laws and for crimes causing widespread injury or damage. ... A-8
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NORTH CAROLINA: Nutrient offset fees for certain discharges of phosphorous
and nitrogen in North Carolina will increase starting Sept. 1. ... A-6

INTERNATIONAL NEWS

FRANCE: French Minister of State for Sustainable Development Jean-Louis
Borloo says the government will draft new framework legislation on genetically
modified crops after a national environmental policy summit scheduled for
October. Borloo said the new law would seek to end French "hypocrisy" over
genetically modified crops, which are being developed and field-tested by many
of the country’s leading biotechnology firms, but strongly rejected by left-
leaning farm and environmental organizations. ... A-5

THAILAND: The Thai government tells the ASEAN Energy Business Forum that
it plans to develop nuclear and renewable energy resources to reduce its
dependence on imported fossil fuels and coal-fired power plants. ... A-5
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From:
To:
Cc:

Subject:
Date:

Guy Donaldson
John Summerhays

Messina; Gaetano LaVigna; Geoffrey Wilcox; Joel Huey; Joshua Tapp; Kathy Dolan; Larry Wallace; Marcia
Spink; Maria Martinez; MarkA Smith; MatthewW Morrison; Monica Morales; Neil Bigioni; Pam Mazakas; Patrick
Foley; Valerie Broadwell; Alan Shar

Re: Ohio Opacity Provisions

01/25/2010 09:16 PM

We have had a similar inquiry from Texas regarding a desire to allow a CEMS
instead of a COMs for a source that was being required by a permit to install a CEMs
and because of additional scrubbing a COMs wasn't feasible. Unless the SIP is
revised, the source will have to do Method 9 once per day in addition to operated
the CEMS under their permit. We were supportive of a revision to the SIP but we
haven't seen anything from Texas yet.

I am surprised we don't see more of this as sources are having to increase
scrubbing capacity to meet tighter SOx limits.

¥ Ohio Opacity Provisions

Ohio Opacity Provisions

John 01/25/2010
Summerhays Bill Harnett 05:19 PM

Alison Simcox, Andrew Steckel, Barrett Parker, Bob Schell, Dave Bray, David Orlin,
Edward Messina, Gaetano LaVigna, Geoffrey Wilcox, Guy Donaldson, Joel Huey,
Joshua Tapp, Kathy Dolan, Larry Wallace, Marcia Spink, Maria Martinez, MarkA Smith,
MatthewW Morrison, Monica Morales, Pam Mazakas, Valerie Broadwell, Patrick Foley,
Neil Bigioni

This note is to provide the further information about Ohio's opacity rule
that you requested during our call the week before last. Here is the
portion of the pertinent Ohio rule (OAC 3745-17-03) that delineates
Ohio's revised opacity limits, most notably that a source is in
compliance if less than 1.1% of the opacity values per quarter exceed
20% opacity (not counting exempt periods like the once per hour
exemption). | am also providing the portion of the pertinent Ohio rule
(OAC 3745-17-07) that provides the basic opacity limits and defines
the exemptions. This alternate opacity limit applies to utilities and
other large boilers that burn coal, have heat input capacities of at least
250 MMBTU/hour, and operate a COMS.

[attachment "OH Opacity.PDF" deleted by Guy
Donaldson/R6/USEPA/US] [attachment "OH Opacity - 07.PDF" deleted
by Guy Donaldson/R6/USEPA/US]
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You commented on a declining number of sources being subject to
general opacity limits. | do not see a significant trend of that sort.
There may be a trend toward fewer sources, associated with our
economy becoming less of a manufacturing economy, and there is a
gradual replacement of old sources with sources subject to NSPS
limits. On the other hand, the number of existing sources subject to
alternate opacity limits is if anything declining, because control
technology and the ability to monitor for problems is improving, so
sources that used to be able to qualify for alternate opacity limits can
no longer demonstrate inability to meet opacity limits while minimizing
opacity. Whatever the general trends, a large number of existing
sources remain subject to general opacity limits.

You asked about opacity revisions in Indiana, in particular at Alcoa's
Warrick County boiler. On December 28, 2009 (74 FR 68541), we
published direct final approval of a request from Indiana under which
Alcoa would operate a PM continuous emission monitor and not a
continuous opacity monitor. The facility has installed a scrubber,
creating mist which was judged to render the post-scrubber COM
results meaningless. We observe that the opacity limits remain in
place, there is no relaxation in either the opacity or the mass limits,
and we judge that compliance with mass emission limits at this facility
as determined by PM CEM monitoring should provide for compliance
with opacity limits.

It is of interest to compare our Alcoa action to the action on the NSPS
at 40 CFR 60 Da. This NSPS sets opacity limits but, for facilities that
properly operate a PM CEM, not only states that a COM need not be
operated but further states that the opacity limits do not apply. |
understand there was agreement within EPA to promulgate a rule that
would allow facilities with PM CEMs not to operate COMs but
nevertheless would retain opacity limits as applicable limits (presumably
to be tested occasionally through Method 9 readings); | don't know if
any plans are underway for correcting Subpart Da. In any case, our
Alcoa action, unlike Subpart Da, retains the opacity limit as an
applicable limit.

(The following is my previous note)

I have a minor correction to your note. Ohio submitted rules that, like
Alabama'’s rules, would allow patterns of opacity that would constitute
violations of current SIP opacity rules. Although Indiana inquired long
ago about making similar rule revisions, and they could be expected to
make such rule revisions if EPA were approving them, they currently
have no action underway to adopt such a rule revision.

It may be of interest to the group to compare the Ohio rule to the
Alabama rule. If one pretends that a utility can operate exactly at
allowable opacity levels (e.g., under the old rule, exceeding 20%
opacity exactly once each and every hour), one can argue that





cumulative opacity levels in this imaginary scenario under the new
Alabama rule are the same as in this imaginary scenario under the old
Alabama rule. One cannot make this same argument for the Ohio
rules. On the other hand, we should also look at the actual emissions
that the rules allow--recognizing that utilities don't change control
efficiency every 6 minutes, and so a rule that allows only one 6-minute
period per hour to exceed 20% opacity in practice requires most hours
to have no 6-minute periods above 20% opacity. From this
perspective, the Alabama rule may be more of a SIP relaxation than
Ohio's rule, because Alabama allows excess opacity 2% of the time as
compared to Ohio's 1.1%. On the other hand, Alabama's rule limits
each day's excess opacity to 2.4 hours, a limitation not present in
Ohio’'s rule.

Region 5 proposed to disapprove this Ohio rule on June 27, 2005, at
70 FR 36901. We got comments for and against this proposal. Since
then, we have been awaiting results of national EPA deliberations on
this policy.

Bill Harnett---01/11/2010 05:54:26 AM---[attachment "Dear Opacity Work

Group.doc” deleted by John Summerhays/R5/USEPA/US] [attachment "Section 110
and 193.doc" deleted

From:
To:

Date:

Bill Harnett/RTP/USEPA/US

Dave Bray/R10/USEPA/US@EPA, David Orlin/DC/USEPA/US@EPA, Geoffrey
Wilcox/DC/USEPA/US@EPA, Pam Mazakas/DC/USEPA/US@EPA, Edward Messina/DC/USEPA/US@EPA,
MatthewW Morrison/DC/USEPA/US@EPA, Maria Martinez/R6/USEPA/US@EPA, Guy
Donaldson/R6/USEPA/US@EPA, Marcia Spink/R3/USEPA/US@EPA, Joel Huey/R4/USEPA/US@EPA,
Alison Simcox/R1/USEPA/US@EPA, Gaetano LaVigna/R2/USEPA/US@EPA, John
Summerhays/R5/USEPA/US@EPA, Joshua Tapp/R7/USEPA/US@EPA, MarkA
Smith/R7/USEPA/US@EPA, Monica Morales/R8/USEPA/US@EPA, Kathy Dolan/R8/USEPA/US@EPA,
Andrew Steckel/R9/USEPA/US@EPA, Barrett Parker/RTP/USEPA/US@EPA, Bob
Schell/RTP/USEPA/US@EPA, Valerie Broadwell/RTP/USEPA/US@EPA, Larry
Wallace/RTP/USEPA/US@EPA

01/11/2010 05:54 AM

Subject: Material for Wednesday Meeting

[attachment "Dear Opacity Work Group.doc™ deleted by John
Summerhays/R5/USEPA/US] [attachment "Section 110 and 193.doc"
deleted by John Summerhays/R5/USEPA/US]






From: Michael Morton

To: Air Division Directors Call List

Cc: Lawrence Starfield

Subject: Today's ADD Conference Call Agenda: 866-299-3188, code: 2146658329
Date: 12/18/2006 12:32 PM

Attachments: Weekly Actions Report 12-13-06.doc

nram_flver 2007.pdf

Diesel Reporting Instructions 12-04-06 Version.doc

Regional Comments 12-04-06.doc

EY 2008 Schedule for development of ACS commitments.doc
Summary of National Radon Action Month Events 12.15.06.pdf
final preliminary FY08 ACS activities.xls

ADD.pdf

comparison of principles-epa and nacaa.doc

Andrew Ginsburg Ltr., Beth Craig.pdf

Bruce Andersen. Letter, Beth Craig.pdf

Good day everyone,

Air Division Directors Conference Call

DATE: Monday, December 18, 2006

TIME: 4-5 p.m. eastern

CONFERENCE CALL NUMBER: 866-299-3188, code: 2146658329
AGENDA:

Roll call

1) Communications Update, David Bloomgren (5 min)

@ﬂ

Wieekly Actions Report 12-13-06.doc

2) Treatment of SIP opacity rules for sources with continuous opacity monitors. Eric
Ginsburg (5 min)

To provide ADDs with process for upcoming action and associated revised guidance
memo.

3) Status of the FY2007 PM2.5 funding situation for monitoring. Beth Craig/Phil Lorang
(10 min)

4) Approach to Submitted CAMR State Plan Review. Sam Napolitano (5 min)

5) National Radon Action Month - January 2007. Gina Bowler (10 min)
Directors provide information on Regional radon activities in January.
- How can ORIA help with radon activities?
- New OAR products to support Regional events: Web site, PSA
- National events
o
" Rdobe| * Idobe
Summary of Mational Radon Action Month Events 12.15.06 pdf  nram_flyer 2007 pdf
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 **FOR INTERNAL PLANNING PURPOSES ONLY – DO NOT CITE OR DISTRIBUTE**



Office of Air and Radiation


Communications Snapshot of Upcoming Events:


December 13, 2006



Actions Remaining This Week


12/13
On-Board Diagnostic Requirements for Heavy-duty Engines (signed on 12/11 – public announcement date)



12/14
NESHAP: Hazardous Organic NESHAP (HON) Residual Risk Standards (fact sheet, desk statement)



Significant Actions – December


12/18
NESHAP Surface Coatings for Autos; SAN 4958 (fact sheet)


12/18
Boutique Fuels List (press release, fact sheet)



12/18
Methane to Markets Partnership:  Third Annual Steering Committee Meeting -Poland to join M2M (press release, fact sheet)



12/19
Amendment to Tier 2 Vehicle Emission Standards and Gasoline Sulfur Requirements:  Exemption for US Territories; SAN 5027 (fact sheet, desk statement)



12/19
Study and Report to Congress on Effects on Air Quality, # of Fuel Blends, Availability,
Fungibility and Costs of SIP Provisions (desk statement)



12/21
Amendment of the Standards for Radioactive Waste Disposal in Yucca Mountain, Nevada; SAN 4964 (press release, fact sheet)



12/21
NESHAP:  Oil and Natural Gas Production Facilities- Area Source Rule; SAN 4875



12/21
General Provisions Amendments Once In Always In; SAN 4908



12/21
NESHAP Shipbuilding and Ship Repair Amendment



PAGE  
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\Y4 Aoeney October 2006

JANUARY IS NATIONAL RADON ACTION MONTH

Join EPA in preventing lung cancer deaths. » Set goals and collect results from your events and

Radon is a natural radioactive gas that you can’t see, smell, activities.
or taste. It's easy to i_gnore, but_it could be present in your > Share your project ideas, efforts, and results
home, school, or office. Radon is the second leading cause of at www.epa.gov/radon/rnactionmonth.html.

lung cancer deaths in the U.S., claiming about
20,000 lives annually, or slightly more than two
every hour. The only way to know if you have a

radon problem is to test. Acll. iVi II.i es

This January during National Radon Action Month,

radon partners in communities across the country Below are just a few ideas for conducting

will lead activities to increase awareness of radon, activities in your community.

promote testing and mitigation, and advance Pursue radon proclamations from elected officials. Your
the use of radon-resistant new construction elected officials can help spread the word about the health
practices. Through these outreach efforts, the U.S. risks of radon. Start by asking mayors, governors, and others to
Environmental Protection Agency (EPA) and others proclaim January as Radon Action Month and encourage citizens
can prevent thousands of lung cancer deaths. to test their homes. You can publicize the proclamation by

planning a community event and inviting local media outlets.
How can | get involved?
Radon partners can join EPA in an effort to use
National Radon Action Month to reduce the risk of
lung cancer deaths due to radon. National Radon
Action Week (the third week in October) is an

Expand radon recognition efforts. This is an ideal
opportunity to recognize individuals, groups, and organizations
for their successful radon efforts and results with a plaque,
certificate, ribbon, or donated prizes.

ideal time to begin planning or conducting radon Host a community health fair. Coordinate with local health
activities or events. Such efforts can be leveraged and care providers and other health-focused groups to have booths,
showcased in January. Another benefit of conducting educational sessions, and presentations on radon testing and
radon outreach during cooler weather months is that mitigation.

radon testing is generally most effective when homes

tend to be closed up for warmth. DL Ll Lolelf S el, Have fun! You know

Contact schools’ science

your community better than

» Conduct events and activities. (See ideas on the and health teachers and anyone. Do something that
right!) have a guest speaker grabs people’s attention and

» Recognize successful efforts and share best present to classes on makes them want to learn
practices. radon. Provide the classes more. Be creative, and find

» Promote radon outreach and education through Wlt? rg(?on edduc(;atlor;alt elit exciting way to help your
your Web site, newsletters, and listservs. materials and fadon tes community to understand a

kit coupons. serious topic and to save lives!

» Order free Radon Public Service Announcements
and campaign materials from www.epapsa.com
and ask your local media outlets to donate free air More activity ideas and event planning tools will be

time. available at www.epa.gov/radon/rnactionmonth.html

» Generate media coverage of radon topics, events, by this fall.
and activities.

www.epa.gov/radon/rnactionmonth.html







» Schools, homeowner’s associations, and other
community-based groups.

Who should conduct National Radon
Action Month Activities?

> State radon programs; Use our Web site to plan and publicize

your efforts and results.

EPA has developed tools to help you plan successful
outreach activities, available at www.epa.gov/radon/
rnactionmonth.html. This fall the Web site will provide:

» Tribal Nations and Pueblos;

» Government agencies and non-profit organizations
working on public health, safety, environmental, or
housing programs;

» A downloadable National Radon Action Month Event

> Radon testers, mitigators, and laboratories; _ |
. . . Planning Kit;
» Radon test kit providers, manufacturers and retailers; . . o .
, : : . » A national map for entering and viewing brief

» Housing professionals, including real estate agents, descriptions of events;

home inspectors, builders, and contractors; o o
> Doct d other health fessionals: » Sample proclamations by government officials and other

octors, nurses, and other health care professionals; templates; and

» Human resources, environmental, and safety officers at

» Radon materials and other resources to help you plan

work sites; events.

» Advocacy organizations concerned about cancer; and

Contact your state radon program for help!

State Radon Offices

Local-Toll Toll-Free Local-Toll Toll-Free
Alabama 334-206-5391 800-582-1866 Nebraska 402-471-0594 800-334-9491
Alaska 907-474-7201 800-478-8324 Nevada 775-687-5394 x275
Arizona 602-255-4845 x244 New Hampshire  603-271-4764 800-852-3345 x4674
Arkansas 501-661-2301 800-462-0599 New Jersey 609-984-5425 800-648-0394
California 916-449-5674 800-745-7326 New Mexico 505-827-1093
Colorado 303-692-3420 800-846-3986 New York 518-402-7556 800-458-1158 x27556
Connecticut 860-509-7367 North Carolina 919-571-4141
Delaware 302-744-4546 800-464-4357 North Dakota 701-328-5188 800-252-6325
District of Columbia  202-535-2999 Ohio 614-644-2727 800-523-4439
Florida 850-245-4288 800-543-8279 Oklahoma 405-702-5165
Georgia 404-651-5120 800-745-0037 Oregon 503-731-4014 x664
Hawaii 808-586-4700 Pennsylvania 717-783-3594 800-23RADON
Idaho 208-332-7319 800-445-8647 Puerto Rico 787-274-7815
lllinois 217-782-1325 800-325-1245 Rhode Island 401-222-2438
Indiana 317-233-7147 800-272-9723 South Carolina 803-898-3893 800-768-0362
lowa 515-281-4928 800-383-5992 South Dakota 605-773-3151 800-438-3367
Kansas 785-296-1560 800-693-5343 Tennessee 615-687-7000 800-232-1139
Kentucky 502-564-4856 Texas 512-834-4509 x2444  800-293-0753
Louisiana 225-342-8303 800-256-2494 Utah 801-536-4250 800-458-0145
Maine 207-287-5676 800-232-0842 Vermont 802-865-7742 800-439-8550
Maryland 215-814-2086 Virginia 804-786-5932 800-468-0138
Massachusetts 413-586-7525 800-RADON95 Washington 360-236-3253
Michigan 517-335-8037 800-723-6642 West Virginia 304-558-6772 800-922-1255
Minnesota 651-215-0909 800-798-9050 Wisconsin 608-267-4795 888-569-7236
Mississippi 601-987-6893 800-626-7739 Wyoming 307-777-6015 800-458-5847
Missouri 573-751-6160
Montana 406-841-5204 800-546-0483 Guam 671-475-1611

Tribal Radon Program Offices

Fallon Paiute-Shoshone Tribe
Inter-Tribal Council of Arizona

Navajo Nation

Washoe Tribe of Nevada/California

775-423-0590
602-258-4822
928-871-7863
775-265-8695
775-463-7866

EPA provides funding for some of the radon
partners’ activities. Further information about their
radon activities is available at www.epa.gov/
radon/rnlinks.html.

Yerington Paiute Tribe

Visit www.epa.gov/radon/rnactionmonth.html
for the most complete and recent information on
National Radon Action Month.

EPA Headquarters
Indoor Environments Division

202-343-9370









December 4, 2006






Instructions for Regional Reporting of



Diesel Measures





The following three measures are currently being reported by Regions 1, 2, 3 and 5 into the Key Regional Priorities (formerly Eco-Region) system and will be used by all Regions for future internal management reporting for various systems.  These measures were originally developed by a committee composed of regional personnel familiar with the diesel program.  They were subsequently refined through input from others, including the Office of Transportation and Air Quality (OTAQ).  As will be described in greater detail below, the elements being reported have been carefully selected and defined to provide meaningful management data.  In order not to lose this benefit and to avoid confusion, identical definitions should be used for the Quarterly Management Report (QMR).



A.


			Measure


			Baseline


			Results to Report





			Report by project type the number of projects implemented that promote diesel emission reductions.  


			Number of projects implemented from 10/1/00 to 9/30/05


			Total number of additional projects implemented to date since 9/30/05








B.


			Report the number of existing heavy duty diesel engines (which include school bus engines) that have been retrofitted, replaced or retired.


			Number of heavy duty diesel engines retrofitted, replaced or retired from 10/1/00 to 9/30/05


			Total number of additional engines retrofitted, replaced or retired since 9/30/05








C.



			Report the estimated amount by pollutant of diesel emissions reductions achieved.


			Cumulative tons per year emission reductions by pollutant from projects implemented from 10/1/00 to 9/30/05   


			Tons per year emission reductions by pollutant based on projects implemented since 9/30/05








Notes and Issues


1. Definition of Project



Both federally funded and non-federally funded efforts are reported.  To do otherwise would fail to account for the substantial amount of emission reduction achieved from projects not receiving federal funds.  However, many of these projects result from federal effort, from the region directly or through a diesel collaborative.  The results of these efforts should be recognized and reflected.



2.  Project versus Engine



Measure A counts projects while Measure B counts a subset of engines affected by some of these projects (those resulting in an engine being retrofitted, replaced or retired).  Both are good measures.



Projects can be large (such as anti-idling regulation in a city affecting hundreds of thousands of engines) or small (the retrofit of a single locomotive).  Both would be counted as a project for Measure A.  However, only the retrofit would be counted under Measure B.  This ensures that credit is given under Measure A to the anti-idling regulation without distorting the definitive number of engines counted in Measure B by inclusion of a broad based program.



3.  Types of projects to be included



The types of projects to be included in Measures A and C have been carefully defined by the regional committee.  These definitions are attached (see Attachment #1) and form a basis for insuring consistency in reporting.



4.  Baseline



Currently, in Measures A and C, projects implemented or funded in FY-05 or earlier are counted in the baseline.  (A QMR baseline is not currently defined, but should be.)  We suggest that the baseline in both systems be defined as stated above and redefined at the beginning of each fiscal year so that new results are highlighted (i.e., include projects from FY-06 or earlier in the current baseline and report FY-07 results).



A similar statement could be made regarding the baseline for Measure B with respect to engines retrofitted, replaced or retired.



5.  Emissions



We are moving toward using the Diesel Emission Quantifier developed by OTAQ to report a number or numbers in Measure C.  This needs to be confirmed and specified.  Further, we need to define which specific pollutants will be reported on and how this number (these numbers) will be presented.  



6.  Targets



The Office of Environmental Information's QMR reporting tool asks for annual targets for all measures.  We do not believe targets are appropriate for these measures since the numbers reported are significantly impacted by the results of grant competitions.  There are many factors which affect which projects are selected for funding in such selection processes.  Competition should not be driven by the number of engines included in the project (e.g., 100 trucks or one cruise ship) or the number of projects funded (e.g., a grant competition may result in the selection of one big project rather than five smaller ones).



7.  Caveat



These measures are not intended to provide for an exact accounting in the diesel program area, but rather are based on the best estimates available for those parameters affecting the data.  The intent of this reporting is to provide a high level view of the progress being made in this important program area.  Caution should be exercised in using these measures outside of the context in which they appear and this caveat should accompany any such use.


Attachment #1



Diesel Project Category Definitions



Note that these definitions are for purposes of Quarterly Management Report and Key Regional Priority reporting only.   This reporting is not intended to provide for an exact accounting in the diesel program area, but rather is based on the best estimates available for those parameters affecting the data.  The intent of this reporting is to provide a high level view of the progress being made in this important program area.  Caution should be exercised in using the measures reported outside of the context in which they appear and this caveat should accompany any such use.


I - Idling reduction projects:


Projects that involve actions or technologies to reduce idling



			Project Type


			What is considered to be one project…





			Truck Stop Electrification


			Each distinct location with any number of truck stop electrification units installed





			Driver comfort facility


			Each distinct location where drivers have access to a comfort facility which provides heated/air conditioned amenities.  These are separate from standard rest/truck stops and may be specifically designed for delivery/tour bus/school bus drivers as an alternative to idling (e.g. a comfort facility for tour bus drivers at a casino or other attraction).





			Idling Reduction Technology **


			Each distinct fleet with idling reduction technology (e.g. APUs, bunker heaters) installed on any portion of the fleet





			Inspection/NOV


			a) Each regional federal inspection to enforce a federally enforceable state idling law



b) Each federal NOV issued as a result of a federal inspection





			Outreach program/project


			Each sector-specific, targeted education/training program aimed at reducing idling (e.g. a statewide outreach program/a driver training program sponsored by a trade association/etc…)





			Freight efficiency


			Each specific measure (e.g. a gate efficiency project/GPS truck tracking/on-dock railroad/etc…) implemented by a state, local, port authority, or freight company that reduces truck idling.








F - Clean/Alternative Fuels:



Projects that involve the use of clean or alternative fuels and/or the replacement of diesel vehicles with alternatively-fueled vehicles



			Project Type


			What is considered to be one project…





			Compressed Natural Gas*


			Each distinct fleet having any portion of CNG vehicles in the fleet





			Liquefied Petroleum Gas (Propane)*


			Each distinct fleet having any portion of LPG vehicles in the fleet





			Hybrid-electric*


			Each distinct fleet having any portion of diesel hybrid-electric vehicles in the fleet





			Emulsified fuel


			Each distinct fleet using emulsified fuel





			ULSD


			Each distinct fleet using ULSD in advance of its mandated use date (unless its use is necessary for a DPF project – it will then be counted in the “Retrofits” category)





			Biodiesel


			a) Each distinct fleet using biodiesel



b) Each state or local biodiesel incentive/rebate program





			Other 


			Each distinct fleet using a clean/alternative fuel not listed above, where the use of such fuel has resulted in the replacement of diesel fuel and where lower emissions have resulted








R - Retrofits:


Projects that involve the retrofitting, accelerated replacement/retirement, or repowering of engines


			Project Type


			What is considered to be one project…





			Retrofit


			Each distinct fleet having retrofit technology(s) installed on any portion of the fleet





			Replacement*


			Each distinct fleet where new diesel vehicles have replaced older diesel vehicles before the end of their useful life.  As a result of a replacement project, the fleet size may stay the same or increase.





			Retirement


			Each distinct fleet where diesel vehicles have been retired before the end of their useful life.  As a result of a retirement project, the number of vehicles in a fleet will decrease.





			Repowering*


			Each distinct fleet where diesel engines have been upgraded (i.e. replaced) ahead of schedule or where diesel engines have been upgraded on schedule with new engines exceeding the applicable emissions requirements








P - Rules and Policies:



Projects that involve laws, policies, or control strategy programs


			Project Type


			What is considered to be one project…





			State/local/school district anti-idling laws/policies


			Each state/local/district anti-idling law or policy.  Local and school district laws/policies are counted only if there is no corresponding state law, or if the local/school district law or policy is more stringent than the corresponding state law.





			Diesel inspection and maintenance


			Each statewide diesel I/M program, including states that have roadside testing programs





			Contract requirements for retrofits/clean fuels


			Each distinct jurisdiction/agency/company that imposes contract requirements for retrofits and/or clean fuels





			State or local retrofit laws/policies


			Each distinct state/local law








O - Other:



Other projects such as research projects, SmartWay projects involving truck/rail efficiency measures or committed projects where the exact technology type is yet to be determined


			Project Type


			What is considered to be one project…





			Research


			Each project implemented to evaluate a prototype technology on a small number of engines.  These are generally projects that would advance emissions technology and result in lower costs or greater emissions reductions through technology transfer or new technology that is likely to be broadly applicable.





			Committed


			Each project that is committed, but where the fleet is still being evaluated for the best available technology/fuel.  Once the project details are known the project will be counted under the appropriate category (I, A, R, P) and will no longer be counted as an “Other” project.





			Truck/Rail Efficiency


			Each fleet using technology(ies) to reduce emissions during the actual movement or shipment of freight including adding aerodynamic fairings to trucks, using lubricants, using weight reduction strategies, or adopting speed management policies.








*
Engines affected by these project types, which fall under the definition of replacement projects, will be counted when reporting the number of diesel engines retrofitted/replaced/retired (reporting measure B)




**
Engines/vehicles affected by on-board/ mobile idling reduction technology will be counted when reporting the number of diesel engines retrofitted/replaced/retired (reporting measure B).




Note:  “Fleet” is defined as a group of similar vehicles and/or pieces of equipment operated by a distinct entity, such as a government agency, municipality, or private company.



Note on Projects Involving Technology/Fuel Combinations:  Projects using technology/fuel combinations may be counted more than once provided that the fuel is not necessary to enable the technology.



Note on SmartWay projects: 


The location of a SmartWay Transport Partner is determined by either:



1. The location of its headquarters if the entire company is a partner.



2. The location of each individual facility that joins the partnership if the overall company has not joined.



Each individual fleet participating in the SmartWay Partnership is counted as at least one project type.  If the fleet is implementing more than one technology/strategy, one fleet may count as more than one project type.
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Compilation of Comments on Diesel Reporting Measures


(Initial thoughts in blue – indented “circle” bullets)



Overall/Broad Comments


· Region 4:  Region 4 supports incorporating all diesel projects (federal and non-federal) into the reporting scheme.  Region 4 supports tiering (A, B and C) the reporting measures--these capture all the facets of diesel activity going on in the Collaboratives.



· Region 4:  Reporting baseline:  There was support for using 9/30/05 as the date from which to report results.  However, it was suggested there should also be a date that Regions are expected to go back to when establishing their baselines?  Region 4 proposed 9/30/00 for this baseline date.  Another concern raised was whether the diesel emission qualifier can quantify emissions from past years projects.




· In accordance with Region 4’s suggestion, we have established October 1, 2000, rather than September 30, 2000, as the baseline start date, recognizing that the Diesel Emissions Quantifier appears to go back to 2000, and October 1, 2000 was the start of the fiscal year.  We also recognize that some regions will have more complete data dating back this far than others.  Regions will do their best to ensure that projects initiated after October 1, 2000 are accounted for in the report. 


· Region 4:  General questions:  Who is expected to be drawing down or accessing this data, how often, and for what purposes?  How can we ensure that the Regions have adequate time to update their data in advance of a drawdown or accessing of the data?  



· The data is reported for the Quarterly Management Report (QMR) in the format and timing requested by OEI.  The Regions can only minimally influence this process.  However, quarterly reporting seems reasonable; therefore, regions should plan to update their data at least quarterly.


Engines Measure



· Region 6:  We would like to see Auxillary Power Units (APUs) counted under the retrofit/replacement/ retirement/repowering projects since it is after market piece of equipment that is retrofitted to a truck/locomotive to reduce emissions.


· We have revised the definition of “Idling Reduction Technology” under Category I (“Idling reduction projects”) to clarify that APU projects are counted under Measure A, the project category, and that they should also be included under Measure B when counting engines.  


· Region 4:  Truck Stop Electrification (TSE):  Region 4 supports entering in one TSE site as a defined "project."  The document should also define a measure for the engine-level (B) tier.  One suggestion would be to use the number of parking spaces at the TSE site.


· We believe that truck stop electrification projects should only be included in project-level reporting under Measure A.  We do not agree that such projects should be included under the engine related Measure B.  The number of engines affected by a TSE project cannot be accurately counted.  Truck stop parking spaces may or may not be occupied at any point in time; therefore, there is great uncertainty in any engine count associated with a TSE project.


Project Measure and Definitions



· Region 9:  The one addition we think is critical is one that would address innovative projects, so perhaps a measure that reads:  "Number of projects that would advance emissions technology, result in lower costs or greater emissions reductions,  through technology transfer or new technology that is likely to be broadly applicable."




· We have incorporated Region 9’s proposed language into the definition for a “Research” project under the “O – Other” category.  These types of projects were assumed to be already included in the definition, but this has now been made clearer.  


· Region 6:  Please add ethanol to the alternative fuel project type.




· We added a definition for “Other” projects to the “F- Clean/Alternative Fuels” category.  One project is defined as: “Each distinct fleet using a clean/alternative fuel not listed above, where the use of such fuel has resulted in the replacement of diesel fuel and where lower emissions have resulted.”


· Region 4:  Diesel I&M:  The document should clarify what is meant by a diesel I&M project measure--Region 4's understanding is that diesel I&M programs are opacity only, and EPA has historically hesitated to link opacity tests to PM reductions.  In fact, in a recent redesignation action where a state wanted to include diesel I&M as a contingency measure, both OTAQ and OGC insisted that it be caveated that such a program must exist for which reductions could be quantified at the time such contingency measure was implemented.  Region 4 proposes to delete this measure.




· We acknowledge that we cannot currently model emission reductions for opacity programs, so any potential reductions would not be counted under Measure C, which tracks diesel emission reductions.  However, we believe that since these programs do exist, they can still be counted as projects under Measure A.


· Region 4:  Although the document is very thorough, we do have concerns with how some of the projects are going to be counted based on the definitions provided in Attachment #1.  First, the definition of anti-idling policies may not accurately capture the true project counts.  For example, according to the proposed definition, if a state passes a statewide idling law covering 30 counties, it counts as one project.  Meanwhile, in another state 15 separate counties could pass idling laws which would count as 15 projects.  This would give the appearance that many more idle reduction projects are going on in the state with 15 separate county projects, but in reality the statewide law would provide more reductions.  A more accurate and consistent measure for anti-idling projects would be to count every county affected by an idling policy.  Second, a similar concern applies to retrofit projects where two types of emissions reductions strategies are used on one engine (such as a DPF and biodiesel)--the document should clarify if these count as two engines, or just one.  We believe counting this as two projects for the affected engine would provide a more accurate picture.


· We have clarified in the definitions document that it is possible to count a retrofit and fuel used together as two projects (one fuel, one retrofit/idle/etc) unless the fuel is required to enable the technology (e.g., DPF and ULSD early adoption on a non-road vehicle would be one retrofit project; however, a DOC with biodiesel would count as 2 projects).


· As for how idling projects are counted, we acknowledge that there could be some disparity, but believe that attempting to find another solution than that included would lead to more complications than it resolves.  As a compromise, Regions can use the comments field to explain any unique factors in any specific project being counted (e.g. it is multi-county in scale).


· Region 4:  Inspection/NOV:  Most of these programs are not likely to be SIP-approved and therefore not enforceable, therefore, Region 4 proposes to delete this measure.


· Region 1 has federally-enforceable anti-idling rules.  We have made it clear in the definition for “Inspection/NOV” projects under the “I – Idling reduction projects” category that only federally-enforceable rules can be counted.



· Region 4:  Clarification should be made of the difference between "freight efficiency" projects under Section I and "truck/rail efficiency" projects under Section O.




· We have clarified in the definitions that “Freight efficiency” projects (under the “I - Idling reduction projects” category) are projects that reduce idling emissions (such as gate efficiency projects at ports).  "Truck/rail efficiency" projects under the “O - Other” category do not affect idling emissions, but rather reduce emissions during the actual movement of freight (such as from aerodynamic improvements to trucks or speed management policies).


· Region 3:  Report by project type the number of projects implemented that promote diesel emission reductions.  This measure is generally ok.  However, a subset of this measure is found in Attachment #1 Idling Reduction Projects (attached below).  The fourth subgroup in this category is Inspection/NOV - a) each regional federal inspection to enforce a federally enforceable state idling law; b) each federal NOV issued as a result of a federal inspection.  R3 believes that there are not many states that have federally enforceable state idling laws in their SIPs.  There may not be much reporting in this project area for the QMR.  Marcus Peacock may not be pleased with the low numbers associated with this reporting measure.
  


· It is true that the number of “Inspection/NOV” projects included in the “I - Idling” category will be low.  However, such projects can be highlighted in the comment section of a report if a Region so wishes.  
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FY 2008 Schedule for development of ACS commitments



(partly taken from OCFO instructions on developing the FY2008 Guidance and Annual Commitments)



			Key Milestones for the Negotiation and Agreement of FY 2008 Performance Commitments





			November 30, 2006


			Region 6 compiles sub lead Regions requested changes to the draft fy2008 activities





			December 5, 2006


			Regional Division Directors with OAQPS, OTAQ and ORIA discuss revised list of fy08 activities





			December 20, 2006


			OAR submits draft Preliminary ACS activities to OCFO and Marcus Peacock





			February 5, 2007


			NPMs provide draft FY2008 guidance to OCFO with ACS activities





			February 12-16, 2007


			Deputy Administrator reviews draft guidance and ACS activities





			March 1 – April 6, 2007


			Regions, States and Tribes review draft guidance and provide comment





			March – June 29, 2007


			Regions engage NPMs, states and tribes in determining FY 2008 draft regional performance commitments





			April 27, 2007


			Text of FY 2008 commitments finalized in the ACS; commitment measures opened for bidding





			July 9, 2007


			FY 2008 draft regional performance commitments due in the ACS





			July 9 – September, 2007


			Regions continue to engage NPMs, states and tribes in determining FY 2008 regional performance commitments





			July 16, 2007


			FY 2008 draft annual regional commitments are posted on EPA Quickplace site





			September 21, 2007


			FY 2008 final commitment information due in the ACS





			September 28, 2007


			NPMs and regions notify OCFO of any outstanding issues for dispute resolution





			October 8, 2007


			NPMs and regions reach agreement in the ACS on FY 2008 performance commitments





			October 12, 2007


			FY 2008 final commitments (for which agreement was reached) are posted on EPA Quickplace





			October 31, 2007


			FY 2008 Commitments are locked out in the ACS to prevent any adjustments










Summary of National Radon Action Month Events

This summary accompanies the "Radon Events" map appearing on the National Radon Action Month Web site at
www.epa.gov/radon/rnactionmonth.html and reflects submittals to this Web site by event organizers. For further
information regarding a specific National Radon Action Month event, please go to the map, click on the state, and view

the event description.

Region State Sponsor Event Name Date City
1 Connecticut: 1 Event(s) Connecticut Department of Public Health & American ~ Annual Radon Summit * 01/08/07 East Hartford
Lung Association
2 New Jersey: 5 Event(s) New Jersey Department of Environmental Protection Suellen May * December Trenton
Rutgers and the Eastern Regional Radon Training Indoor Air Quality: Tools for Schools - Internet Ongoing
Center Presentation
Rutgers and the Eastern Regional Radon Training Measurement and Mitigation Courses 1/30/07 & New Brunswick
Center 2/2/07
Rutgers and the Eastern Regional Radon Training National Radon Survey Ongoing
Center
Rutgers and the Eastern Regional Radon Training Radon Mitigation Standards - Centralized Ongoing
Center
New York: 2 Event(s) NY State Department of Health - Radon Program Kick off of in State Radon Poster contest January
Spruce Radon Training Residential Radon Measurement Course Jan. 25-26, Albany
2007
3 District of Columbia: 1  U.S. Environmental Protection Agency Radon Award/Recognition Celebration 01/16/07 Washington
Event(s)
4 Alabama: 6 Event(s)  Alabama Cooperative Extension System Radon Decatur Public Library Testing News Release. * January 12, Decatur
Education Program 2007
Alabama Cooperative Extension System Radon Lunch and Learn Seminar * January 26, Red Bay
Education Program 2007
Alabama Cooperative Extension System Radon Radon Community Leaders Forum * January 10, Huntsville
Education Program 2007
Friday, December 15, 2006 Events marked with an asterisk (*) are new, and have not been reported previously. Page 1 of 5







Region State Sponsor Event Name Date City
4 Alabama: 6 Event(s)  Alabama Cooperative Extension System Radon Radon Medical Display Project * January 10, Athens
Education Program 2007
Alabama Cooperative Extension System Radon Radon Medical Display Project * January 11, Sheffield
Education Program 2007
Alabama Cooperative Extension System Radon Zone | County Proclamations * January 2007
Education Program
Florida: 1 Event(s) Environmental Solutions Association Radon measurement technician certification NEHA,  January 5th Fort Lauderdale
or Florida and 6t
Georgia: 3 Event(s) EPA Region 4 - Patsy Brooks Cascade Middle School Art Contest * 1/18/07 Atlanta
EPA Region 4 - Patsy Brooks Hispanic Media Event * Throughout Atlanta
Jan. '07
EPA Region 4 - Patsy Brooks Training class for HUD environmental officials. * 1/16/07 Atlanta
Kentucky: 3 Event(s)  Christy Childers Radon Awareness Campaign January 1,
2007
Gerald Hash Home Builders of Northern KY January 26 -  Covington
28,2
Gerald Hash Renovation Landscape Show January 12 - 14 Louisville

North Carolina: 1

NC Radon Program--Felix Fong State Program Contact

NC Radon Program *

January, 2007

Event(s)
South Carolina: 2 SC Department of Health and Environmental Control National Radon Action Month Flyer * Available in
Event(s) January
SC Department of Health and Environmental Control Radon Public Service Annoucements * Month of
January
Tennessee: 7 Event(s) Belinda Riddle Radon In The News * January 2007

Janie Pedigo Monday

Radon in the news and on the radio

January, 2007

University of Tennessee Extension

Cannon County *

January 25,
2007

Woodbury

Friday, December 15, 2006

Events marked with an asterisk (*) are new, and have not been reported previously.
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Region State Sponsor Event Name Date City
4 Tennessee: 7 Event(s) University of Tennessee Extension Radon In The News * January 2007  Sevierville
University of Tennessee Extension Radon In The News * January 2007
University of Tennessee Extension Radon on the Radio January 2007 Dresden
University of Tennessee Extension TENNder Care Coalition Meeting * January 9, Knoxville
2007
5 lllinois: 5 Event(s) DuPage Radon Contractors, Inc Mayoral Proclamation * 12-19-07 Naperville
DuPage Radon Contractors, Inc. Mayoral Proclamation * 1-2-2007 Warrenville
lllinois Emergency Management Agency and lllinois 4th Annual Radon Networking Day * 01/17/07 Normal
State Univ
lllinois Department of Environmental Management National Radon Action Month Activities * January 2007
(IEMA)
U.S. EPA Region 5 U.S. EPA Region 5 Employee Radon Testing * January 2007
Michigan: 2 Event(s)  Michigan Department of Environmental Quality Public Service Announcement * January 2007
Sue Hendershott Media Campaign * Dec-Feb
Minnesota: 1 Event(s) Minnesota Department of Health Stakeholders Working Group * January 2007
Ohio: 1 Event(s) Ohio Department of Health Radon Training * January 2007
Wisconsin: 1 Event(s) Wisconsin Department of Health and Family Services  Radon Training * January 2007
(WDHFS)
6 New Mexico: 3 Event(s) U.S. EPA Region 6 New Mexico Governor Proclamation * January
U.S. EPA Region 6 New Mexico Governor's Mansion Test * January
U.S. EPA Region 6 Personal Action * January
Oklahoma: 1 Event(s) Oklahoma Department of Environmental Quality Oklahoma City Home and Garden Show ;-113-707 to 1-  Oklahoma City
Friday, December 15, 2006 Events marked with an asterisk (*) are new, and have not been reported previously. Page 3 of 5







Region State Sponsor Event Name Date City
6 Texas: 3 Event(s) U.S. EPA Region 6 Free Kits * January
U.S. EPA Region 6 Regional Press Release and Free Test Kits * January
U.S. EPA Region 6 Texas Governor Proclamation * January
7 lowa: 7 Event(s) lowa AIR Coalition Coupons mailed to Daycare Parents various
lowa AIR Coalition lowa Home and Patio Show 1-19-07 - 1-21- Des Moines
07
lowa AIR Coalition Newspaper advertising various
lowa AIR Coalition Radio Advertising various
lowa AIR Coalition TV ad for Radon Resistant Construction various
U.S. EPA Region 7 Region VII's First Annual Radon Stakeholders January 24, Kansas City, MO
Meeting (Regional Event) * 2007
U.S. EPA Region 7 Region VII's Joint Radon Press Release (Regional January 2007 Statewide
Event) *
Kansas: 2 Event(s) U.S. EPA Region 7 Region VII's First Annual Radon Stakeholders January 24, Kansas City, MO
Meeting (Regional Event) * 2007
U.S. EPA Region 7 Region VII's Joint Radon Press Release (Regional January 2007 Statewide
Event) *
Missouri: 5 Event(s) Missouri Department of Health and Senior Services School Radon Testing * January 8, Grain Valley
2007
AccuStar Labs/RadonAway Residential Radon Measurement course & Exam 1/18-19/07 St. Peters
Spruce Radon Training Residential Radon Measurement Course Jan. 18-19, St. Peters
2007
U.S. EPA Region 7 Region VII's First Annual Radon Stakeholders January 24, Kansas City
Meeting (Regional Event) * 2007
Friday, December 15, 2006 Events marked with an asterisk (*) are new, and have not been reported previously. Page 4 of 5







Region State Sponsor Event Name Date City
7 Missouri: 5 Event(s) U.S. EPA Region 7 Region VII's Joint Radon Press Release (Regional January 2007 Statewide
Event) *
Nebraska: 2 Event(s) U.S. EPA Region 7 Region VII's First Annual Radon Stakeholders January 24, Kansas City, MO
Meeting (Regional Event) * 2007
U.S. EPA Region 7 Region VlI's Joint Radon Press Release (Regional January 2007 Statewide
Event) *
8 Colorado: 1 Event(s)  Colorado Department of Public Health & Environment = Colorado Department of Public Health & Environment January
Wyoming: 3 Event(s)  Steven M. Melia; MSPH Inspection Aspects of Real Estate Transactions Dec 7, 2006
Steven M. Melia; MSPH Local Radio Broadcast on Talk Show January TBA  Cheyenne
2007
Steven M. Melia; MSPH Targeted mailings to MD and county health officers ~ January 2007
Friday, December 15, 2006 Events marked with an asterisk (*) are new, and have not been reported previously. Page 5 of 5
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Distribution by Responsibility


			Program Area			R/S/T			Activity


			Regional Activities


			Air Toxics			R			Delegate and provide implementation assistance to States/Locals/Tribes, as needed, for section 111 (including CAMR), section 112 (including residual-risk requirements), and section 129 standards.


			Air Toxics			R			Work with States/Locals/Tribes and/or communities (e.g., CARE communities/projects) to assess and address sources of air toxics, including the use of voluntary air toxic reduction programs in their communities.


			Mobile sources			R			Provide support to implement existing I/M programs, including OBD2. Work with the States/Locals in revising SIPs, as necessary.


			Mobile sources			R			Work with the States/Locals /Tribes and other affected parties to implement fuel programs in accordance with the applicable provisions of the CAA and EPAct, including activities related to the reformulated gasoline program, the renewable fuels standard, low RVP programs, biofuels, ULSD, and state fuels programs.


			Mobile sources			R			Work with OTAQ to implement the National Clean Diesel Campaign which includes voluntary emissions control programs for existing heavy duty diesel engines and school buses.  This includes administration and implementation of the Diesel Emission Reduction grant program and confirmation that the Regions have entered the information regarding these grants (federal $) into the National Clean Diesel Database.


			Mobile sources			R			Work with OTAQ to assist States, and Tribes, as appropriate, to support SmartWay Transport and Smartway Grow and Go through recruitment of partners and outreach efforts to local and regional governments, non profit agencies and businesses.


			Mobile sources			R			As necessary, provide policy and technical assistance and comments to USDOT and State and Local governments for transportation conformity determinations in 8-hour ozone, PM2.5, PM10, and CO nonattainment and maintenance areas.  Process any Transportation Conformity-related SIP revisions submitted by States in FY 2008, as appropriate.


			Mobile sources			R			Make adequacy/inadequacy determinations, as necessary, for identified mobile budgets included in 8-hour ozone, CO and PM2.5 control strategy SIPs submitted by States and approve/ disapprove such budgets at the time of SIP processing.


			Mobile sources			R			Regions work with OTAQ to encourage MPOs, state and local governments to increase CMAQ funding allocated for clean diesel projects, and report these funded projects, where data is available, in the National Clean Diesel Database.


			Monitoring - NAAQS			R			Identify and resolve completeness and timeliness issues with regard to quarterly data submission by monitoring agencies.


			Monitoring - NAAQS			R			Evaluate submitters’ annual data certification requests and documentation and forward to HQ when adequate.


			Monitoring - NAAQS			R			Review requests for changes in state monitoring plans and act on them within 120 days.


			Monitoring - NAAQS			R			Perform Technical Systems Audits on one-third of reporting organizations, or as required to achieve an audit of each agency within a 3-year period.


			Monitoring - NAAQS			R			Review and approve/ disapprove second and later requests for Approved Regional Methods (ARM), if any.


			Monitoring - Toxics			R			Review QA programs and ensure compatibility of air toxics measurements across 22 NATTS.


			Monitoring - Toxics			R			Participate in at least 50% of TSA lab and field site audits.


			NAAQS- All			R			Review annual air quality reports and work with states to develop appropriate actions addressing newly discovered areas violating the NAAQS for any criteria pollutant.


			NAAQS- All			R			Review and take action within 18 months of receipt of any high-priority Clean Air Act-required  SIP including 8-hr Ozone, PM 2.5, Regional Haze and CAIR.


			NAAQS- All			R			Review and take action within 18 months of receipt of any redesignation request.


			NAAQS Ozone			R			Make attainment determination by 12/31/07 for remaining EAC areas with designation deferrals and take required action by 4/15/2008.


			NAAQS Ozone			R			Determine whether marginal areas attain 8-hr NAAQS and initiate bump-up for failure to attain.


			NAAQS Ozone			R			Take action on any requests for voluntary bump-ups, including subpart 1 areas.


			Regional Haze			R			Continue to coordinate with Federal Land Managers on regional haze issues.


			Title V & NSR			R			Perform 1/4 of  follow-up Title V program evaluations for programs with at least 20 permits pursuant to Feb 05 OIG report and set target to issue evaluation report within 120 days of evaluation.  Bid yes or no.


			Title V & NSR			R			Continue working on completing, per agreed upon schedules, any remaining first-round Title V program evaluations pursuant to March 2002 OIG report. Bid yes or no.


			Title V & NSR			R			Review proposed initial, significant modifications and renewal operating permits, as necessary, to ensure consistent implementation of the Title V program.  Bid yes or no.


			Title V & NSR			R			Review NSR permits and major modifications, as necessary, to ensure consistent implementation of the NSR program.  Bid yes or no.


			Title V & NSR			R			Prepare draft orders, as necessary, to citizen (public) petitions.   Issue Title V permits to respond to objections where the permitting authority refuses to act.  Bid yes or no.


			Title V & NSR			R			Issue PSD and Part 71 permits in Indian country.  Value in cell is yes/no


			Title V & NSR			R			Work with State, Local and Tribal governments to implement the Title V and NSR permit programs.  Regions shall bid yes/no and include in the comment field which of the individual Title V and/or NSR ACS commitments they expect to be most relevant/


			Tribal AQM			R			Provide support to tribal air quality assessment and monitoring activities, and submission of monitoring data into the appropriate database.


			Tribal AQM			R			Provide support for Tribes on the SIP and TIP processes.


			Tribal AQM			R			Provide support and technical assistance to reservation and tribal communities to understand and address indoor air quality concerns.


			Radiation			R			Support radiation emergency response operations through technical assistance, communication, training exercises, and logistical support.  Ensure that Region identifies one radiation advisor and one RERT Liaison and certifies that each meets the minimum position functional requirements.  Value in cell is number of radiation exercises.  At mid- and end-of-year, use comment field in ACS to describe radiation emergency response highlights.


			Radiation			R			Lead and coordinate the installation of RadNet monitors in region, including the identification of operators and location and preparation of monitor sites.  Provide RadNet-related support to station operators and ORIA labs as requested for operational monitors. Value in cell is number of monitoring sites to be installed in region and operational monitors.


			Indoor Air/Asthma			R			Educate people with asthma or their caregivers, and train healthcare professionals, community workers, and other trained individuals, about environmental management of asthma triggers and childhood (0-6 years) exposure to ETS.  Bid aggregate total number of people with asthma to be educated and aggregate total number of health care providers to be trained (common definitions of health care professionals and community workers will be provided). At mid- and end-of-year, use comment field in ACS to describe highlights, innovations, and anecdotal information about health outcomes, number of patients with asthma seen by healthcare professionals, and number of families and caregivers educated about childhood exposure to ETS.


			Indoor Air/Radon			R			Promote radon testing and mitigation in homes, schools and buildings.  Encourage use of radon resistant new construction and state radon certification/registration efforts.  Bid on number of state grants with workplans that quantify both mitigations & radon resistant new construction.


			Indoor Air/Schools			R			Promote work with schools to adopt and implement indoor air quality management practices consistent with TFS. Bid aggregate number of schools newly using organized indoor air quality management practices consistent with EPA TFS. At mid- and end-of-year, use comment field in ACS to describe highlights, innovations, students reached, and anecdotal information about health outcomes and/or student performance.


			State Activities


			Monitoring - NAAQS			S			The regions will work with their states to ensure that the State's monitoring networks for NAAQS, PM2.5 speciation and PAMS meet applicable regulatory and guidance requirements.


			Monitoring - Toxics			S			The regions will work with their states to ensure NATTS sites are operated in accordance with EPA's technical guidance and the terms of the QAPP and QMP.


			NAAQS- All			S			Regions will encourage States to prepare and submit appropriate response to identified air quality violations.


			NAAQS- All			S			Regions will consider action on any request from a State/City for establishing innovative, voluntary, early action initiatives such as the 8-hour Ozone Flex.


			Regional Haze			S			Regions will encourage States to submit Regional Haze SIPs


			Title V & NSR			S			Regions will encourage States to submit timeliness data on Title V permits for new and significant permit modifications and enter into TOPS.


									Regions will encourage states to continue to issue Title V initial permits, significant modifications.  Bid yes or no.


			Title V & NSR			S			Regions will obtain commitment from States to work with EPA in Title V permit program evaluations, with a target to respond within 90 days to EPA’s evaluation report and implement recommendations the States believe are warranted.


			Title V & NSR			S			Regions will encourage States to enter all permit data into the RBLC database, including timeliness data on NSR permits issued for new major sources and major modifications by entering data including the "application accepted date" into the RBLC national database.  For the purpose of this commitment, "application accepted" means "complete application accepted."  Bid yes or no.


			Tribal Activities


			Tribal AQM			T			Regions invite Tribes to participate in national level meetings, conferences and teleconferences on CAA policy development and seek training and support to build capability for effective participation.


			Tribal AQM			T			Regions work with Tribes to implement Tribal, CAA and voluntary emission control programs.
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Summary of Activities


			Summary of FY 2008 Activities


			Program Area			HQ						RO initial			RO revised						States initial			States revised			Tribes			Tribes revised			Totals R/S/T			Revised Totals


			Air Toxics			11						14			2						4			0									18			2


			Mobile Sources			17						12			8						8			0									20			8


			Monitoring - NAAQS			16						11			5						10			10									21			15


			Monitoring - Toxics			10						9			2						8			8									17			10


			NAAQS			12						12			6						4			2									16			8


			Regional Haze			3						3			1						2			1									5			2


			Title V & NSR			9						16			7						8			3									24			10


			Indoor Air									8			3						0			0									8			3


			Radiation									4			2						0			0									4			2


			Tribal AQM			14						13			4												14			3			27			7


			Totals			92						102			40						44			24			14			3			160			67
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MEMORANDUM

SUBJECT: Next Steps in Developing a New Allocation for State and Local Air Grants

FROM: Elizabeth Craig f 171 i
Deputy Assistant Administr:litor M
i
TO: Air Division Directors

Regions 1 - 10

This memorandum is a follow-up to the initial meeting of the joint EPA-NACAA
workgroup on analysis of the state air grant allocation held on November 13, 2006. In
that meeting, EPA and NACAA reviewed the draft principles prepared by EPA and by
NACAA, and the draft project schedule. EPA and NACAA agreed to extend the
comment period for both the draft principles and project schedule to November 27, 2006.

The draft principles prepared by EPA and NACAA vary in focus and detail, but
all fall within three general categories: factors for determining a revised allocation,
process for determining a revised allocation, and considerations for implementing a
revised allocation, once developed. Attachment A provides a side-by-side comparison of
the two sets of principles, grouped according to these three categories. Although there
appears to be no significant differences among the principles in the first two categories,
the NACAA principles go into much greater detail on implementation concerns, where
there are no comparable EPA principles.

Rather than delay starting work on a revised allocation until all the
implementation concerns are discussed and resolved, I am proposing that we begin work
identifying and analyzing the factors for a revised grant allocation, and charge an EPA-
NACAA sub-group of workgroup members to examine the implementation concerns and
report back to the entire workgroup with recommendations. We agreed previously with
NACAA that determining a revised allocation and implementing a revised allocation, are
separable. Please let me know by December 22, 2006, whether you agree with the
categorization in Attachment A, and my proposal for moving ahead.

EPA received a limited number of comments on the study schedule. Although
some commented that the schedule appeared ambitious, there appeared to be general
agreement on the overall process and study phases. Under the proposed schedule, the
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study is slated to take place through the May 2007 timeframe and consists of the
following phases: data compilation and analysis, development of algorithms and
allocation schemes, candidate selection and impact analysis, recommendations, and,
finally, selection.

We will be developing a more detailed workplan for the process for the revised
allocation, including the identification of more specific responsibilities among
participants, and will provide that for your review shortly. NACAA has indicated that
state and local agency representatives do not intend to be involved in the details of
developing methods for the allocation of funds, but will provide comments based on the
principles agreed upon by the NACAA membership.

Please call me or Jerry Kurtzweg if you have any questions.

Attachment

cc: Bill Wehrum
Rob Brenner
Brian McLean
Margo Oge
Steve Page
Grant Re-Allocation Workgroup










Attachment A:  Comparison of EPA and NACAA Reallocation Principles


DRAFT - 12/15/06


KEY:    
* - No conflict



x - No similar measure.



Additional EPA comments are in red.



			EPA


			NAACA



(# below refers to the order the principle was listed)





			Principles Related to Allocation Analysis





			Relevance: Target resources according to air quality objectives, program priorities and environmental results needed for up to the next 5-7 years consistent with the Agency’s Strategic Plan.  Allocation should be based on an objective assessment of problems, programmatic and scientific needs, and mitigative potential.


.


			Define broadly and utilize all three factors in Section 105 in designing an allocation formula:  The Clean Air Act identifies three factors that should be considered in allocating grants:  (A) the population, (B) the extent of the actual or potential air pollution problem, and (C) the financial need of the respective agencies.  EPA should define each of these factors broadly to fully characterize the diversity of conditions facing state and local agencies, and attempt, where possible, to include factors in the allocation formula that capture this diversity. (#3)  [NACAA’s principles provide more details on the suggested use of these three factors.]





			*









			Simplicity: Use simple, straight-forward scheme with timely, transparent data that can easily be updated.  Per the statute, at a minimum, consider the population at risk, the severity of the air quality problem, and financial need factors.  Per the statute, account for state maximum/ minimum funding provisions.  Seek balance (avoid duplication) in the type of allocation data and factors used in the algorithm(s) developed.





			


			





			Principles Related to Operation of the Allocation Process





			Collaboration: Through timely communication, seek and promote stakeholder input and understanding.  Stakeholders include: EPA, State and local air pollution control agencies, and multi-jurisdictional organizations.  Also seek relevant input from Tribes.


Comment:  See also EPA’s Principle of Simplicity.






			Develop a transparent, understandable and clear process: Those affected by the formula and resulting allocation should understand how the formula was developed, how it will be implemented and how, specifically, it will apply to each recipient. (#1)


			*





			Principles Related to the Implementation of the Allocation





			Feasibility: Minimize disruptions to stakeholders.  Funding shifts should be phased in, if necessary, over a reasonable period of time taking into account strategic needs.  Protect the integrity of ongoing air pollution control programs and the maintenance of air quality improvements already achieved.


Comment:  The NACAA principle on stable allocation also relates to EPA’s Feasibility Principle.  EPA intends to work with state and local agencies to produce operating principles to accompany any new allocation.  These principles would address the need for a transparent, periodic assessment and update, as needed, of the allocation.


			Phase in changes to avoid disruptions:  In the event that implementation of the revised formula would result in any funding level changes to a region, such changes should be phased in as needed to minimize disruptions.  State and local agencies operate on different budget planning cycles that may not coincide with the federal budget planning cycle, therefore, significant changes in allocations could cause major disruption.  States and localities need to plan for increases to provide sufficient match.  Decreases in the allocation to a state or local agency can cause loss of expertise, inability to respond to pressing public health problems and inability to meet local and federal commitments.  Phasing in changes to the allocations will allow agencies to adequately plan for and avoid disruptions. (#8)


Provide a stable allocation over time:  Once a new allocation scheme has been put into place, it is important that the proportion allocated to each region remain relatively stable and predictable for a period of time because state and local agencies are not able to accommodate wide fluctuations from one year to the next.  For example, it would be disruptive if an agency’s allocation fluctuates because the area goes in and out of attainment.  For many agencies, planning and budgeting processes are multi-year efforts that do not have short-term flexibility.  Additionally, some agencies operate on a different budget cycle from the federal government.  Accordingly, the allocation scheme should include a mechanism to minimize large, short-term changes.  However, there should be a way to recognize the incremental costs that will occur over time due to growth in an area.  One possibility is to recalculate the inputs to the formula at regular intervals (e.g., every X years).  These recalculations should be open and provide adequate time for state and local agencies to plan.  





			*



*





			Performance: The initial and subsequent allocation of funds should reinforce accountability and the achievement of results.  Continued inadequate performance should not be rewarded.





			


			x





			Comment:  Determining how to track funds for accountability and performance will not be part of the re-allocation analysis but EPA does intend to work with state and local agencies to continue to improve measures for determining grant results.  .


			Account for funds through grant work plans, not through per-pollutant expenditures:  Tracking of funds should not be tied to individual pollutants, since many state and local expenditures are multi-pollutant in nature (e.g., monitoring, emission inventory, non-Title V permitting, inspections, rulemaking, public education) and expenditures and results are tracked at the program level.  While the extent of the actual or potential air pollution problem is a factor in allocating funds, the accounting system should encourage multi-pollutant work as recommended by the National Research Council (“Air Quality Management in the United States,” January 2004) and should be based on measurable functions that are tracked by state and local agencies.  Therefore, accounting and accountability for funds should occur through grant work plans that are, in turn, based on negotiated priorities. (#7)





			x





			Comment:  EPA’s allocation of funds must be consistent with the President’s annual budget request, and the Agency’s enacted appropriation.  EPA believes that national air quality goals, objectives, and priorities largely coincide with those at the regional level. EPA has established processes for incorporating regional priorities in national planning and in budget development.  EPA regional offices have the flexibility to negotiate with states and locals on state-specific priorities in the annual grants process.


			The grant should support, not drive, priorities: Because air quality needs differ for each area of the country, priority work should be identified through negotiation between the regional offices and state and local agencies.  National priorities should be addressed through – and influenced by – this regional priority-setting process.  The Section 105 grant allocation process should not be used to drive or work around the negotiated priority-setting process by earmarking funds for specific purposes or forcing agencies to take on work they cannot afford, but rather should be used to adequately fund the negotiated priorities. (#4)





			x





			Comment:  OAR expects that regional offices would use the national allocation approach and information as a starting point for their regional allotment of funds.  Regions may still need to make adjustments at their level, however, to reflect region-specific and state/local-specific priorities.  This seems to be in keeping with NACAA’s own principle #4.






			Utilize these principles for national and regional allocations:  These principles should apply to regional allocations, as well as to the allocations from the regions to the individual state and local air agencies.  In addition, these principles should apply to pass-through funded local agencies.  (#2)


			x





			OAR does fully distribute available §105 funds, and seeks the approval of state and local air agencies on off-the-top items.  All funds must reflect the responsibilities of, and provide benefits to, state and local agencies even if not directly distributed to them (e.g., associated program support).  Currently, §105 funding not directly allotted to Regions includes:  CAA training (per  agreement with states/locals), NACAA (per agreement with member states/locals), funds for monitoring procurement support (per the request of affected state/local agencies),  monitoring of Class I visibility areas (Federal Implementation Plan on behalf of the affected states/locals through an Interagency Agreement with the Department of Interior), and associated program support for operation and maintenance of a multi-state trading system to help states implement their required NOx implementation plans.  



  


			Fully distribute funds: All grant funds should be distributed to the regions and then to the state and local air agencies.  The only time grants may be held “off-the-top” (i.e., set-asides) at the national or regional levels is when the state and local air agencies have given their explicit approval (see directive in House Report 106-674 on this issue). (#5)





			x





			EPA is limited in what it can commit to relative to this proposed state/local principle, as the Agency does not make the final decision regarding its budget. 


			Provide new funding for new work: New national or regional initiatives should be accompanied by increased grants to support the additional workload and ensure successful completion of those initiatives.  The grant allocation process should not be used to cut funding for existing work in order to pay for new national or regional initiatives that EPA wishes state and local agencies to undertake.  Such shifts would be problematic because the costs associated with the existing work would remain.  (Reprioritization of existing work should be made according to Principle 4.) (#6)






			x
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Mr. Andrew Ginsburg

Division Administrator

Oregon Department of Environmental Quality
811 SW 6™ Avenue

Portland, Oregon 97204

Dear Andy:

This letter is a follow-up to the initial meeting of the joint EPA-NACAA
workgroup on analysis of the state air grant allocation held on November 13, 2006. In
that meeting, EPA and NACAA reviewed the draft principles prepared by EPA and by
NACAA, and the draft project schedule. EPA and NACAA agreed to extend the
comment period for both the draft principles and project schedule to November 27, 2006.

The draft principles prepared by EPA and NACAA vary in focus and detail, but
all fall within three general categories: factors for determining a revised allocation, the
process for determining a revised allocation, and considerations for implementing a
revised allocation, once developed. Attachment A provides a side-by-side comparison of
the two sets of principles, grouped according to these three categories. Although there
appears to be no significant differences among the principles in the first two categories,
the NACAA principles go into significantly greater detail on implementation concerns,
where there are no comparable EPA principles.

Rather than delay starting work on a revised allocation until all the
implementation concerns are discussed and resolved, I am proposing that we begin work
identifying and analyzing the factors for a revised grant allocation, and charge an EPA-
NACAA sub-group of workgroup members to examine the implementation concerns and
report back to the entire workgroup with recommendations. We agreed previously with
NACAA that determining a revised allocation, and implementing a revised allocation, are
separable. Please let me know by December 22, 2006, whether you agree with the
categorization in Attachment A, and my proposal for moving ahead.

EPA received a limited number of comments on the study schedule. Although
some commented that the schedule appeared ambitious, there appeared to be general
agreement on the overall process and study phases. Under the proposed schedule, the
study is slated to take place through the May 2007 timeframe and consists of the
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following phases: data compilation and analysis, development of algorithms and
allocation schemes, candidate selection and impact analysis, recommendations, and,
finally, selection.

We will be developing a more detailed workplan for the process for the revised
allocation, including the identification of more specific responsibilities among
participants, and will provide that for your review shortly. EPA understands that
NACAA has indicated that its state and local agency representatives do not intend to be
involved in the details of developing methods for the allocation of funds, but will provide
comments based upon the principles agreed upon by the NACAA membership.

Please call me, or the EPA project manager William Houck, if you have any
questions.

Sincerely,

-

7

Cu{/%
Elizabeth Craig

Deputy Assistant Administrator

Enclosure

cc: S. William Becker, NACAA
Mary Sullivan Douglas, NACAA
Shelley Kaderly, Ne. DEQ
Gary Young, Polk Co., Ia. PWD
Eddie Terrill, Ok. DEQ
John Paul, Dayton RAPCA
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Mr. Bruce Andersen

Director
Wyandotte County - Kansas City
Department of Air Quality

619 Ann Avenue
Kansas City, Kansas 66101

Dear Bruce:

This letter is a follow-up to the initial meeting of the joint EPA-NACAA
workgroup on analysis of the state air grant allocation held on November 13, 2006. In
that meeting, EPA and NACAA reviewed the draft principles prepared by EPA and by
NACAA, and the draft project schedule. EPA and NACAA agreed to extend the
comment period for both the draft principles and project schedule to November 27, 2006.

The draft principles prepared by EPA and NACAA vary in focus and detail, but
all fall within three general categories: factors for determining a revised allocation, the
process for determining a revised allocation, and considerations for implementing a
revised allocation, once developed. Attachment A provides a side-by-side comparison of
the two sets of principles, grouped according to these three categories. Although there
appears to be no significant differences among the principles in the first two categories,
the NACAA principles go into much greater detail on implementation concerns, where
there are no comparable EPA principles.

Rather than delay starting work on a revised allocation until all the
implementation concerns are discussed and resolved, I am proposing that we begin work
identifying and analyzing the factors for a revised grant allocation, and charge an EPA-
NACAA sub-group of workgroup members to examine the implementation concerns and
report back to the entire workgroup with recommendations. We agreed previously with
NACAA that determining a revised allocation and implementing a revised allocation, are
separable. Please let me know by December 22, 2006, whether you agree with the
categorization in Attachment A, and my proposal for moving ahead.

EPA received a limited number of comments on the study schedule. Although
some commented that the schedule appeared ambitious, there appeared to be general
agreement on the overall process and study phases. Under the proposed schedule, the
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study is slated to take place over the through the May 2007 timeframe and consists of the
following phases: data compilation and analysis, development of algorithms and
allocation schemes, candidate selection and impact analysis, recommendations, and,
finally, selection.

We will be developing a more detailed workplan for the process for the revised
allocation, including the identification of more specific responsibilities among
participants, and will provide that for your review shortly. EPA understands that
NACAA has indicated that its state and local agency representatives do not intend to be
involved in the details of developing methods for the allocation of funds, but will provide
comments based on the principles agreed upon by the NACAA membership.

Please call me, or the EPA project manager, William Houck, if you have any
questions.

Sincerely,

Elizabeth Craig
Deputy Assistant Administrator

Enclosure

cc: S. William Becker, NACAA
Mary Sullivan Douglas, NACAA
Shelley Kaderly, Nebraska DEQ
Gary Young, Polk Co., lowa PWD
Eddie Terrill, Oklahoma DEQ
John Paul, Dayton RAPCA
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6) Update on the Grant Re-allocation Study. Beth Craig (10 min)

g

ADD . pdf

Bruce Anderzen, Letter, Beth Craig. pdf

@ﬂ

comparnizan of principles-epa and nacaa.doc  Andrew Ginsburg Lir., Beth Craig. pdf

g

oy
Lok

7) Diesel Reporting Measure for QMR. Bill Baker (10 min)
Achieve consensus on the procedures for diesel reporting in the QMR.

Diezel Reporting Instructions 12-04-06 Yersion. doc

@ﬂ

@ﬂ

Regional Commentz 12-04-06. doc

8) Status of the preliminary draft FYO8 ACS activities. Jerry Stubberfield, Michael Morton

(5 min)

final preliminany FY08 ACS activities xds

=y

@ﬂ

Fy 2008 Schedule for development of ACS commitments. doc

9) Schedule separate ADD conference call to wrap up final FYO7 Tribal STAG
Reallocation. Morton

ADD call schedule
Regions Report Out

UPCOMING NATIONAL MEETINGS

Workshop

Jan 9-11|CAAAC Washington, |Pat Childers
Meeting DC
Jan 30- |APM Mayan Michael Morton, R6
Feb 1 Meeting Ranch
Bandera,
Texas
February|National Air | Orlando, FL | Deborah ElImore, OAQPS
11-14 Quality
Conferences
February|Measuring | Washington, |David LaRoche
21-22 Program DC http://measuringairprogramresults.org/
Results in
OAR
February |[NACAA/EPA | Phoenix, AZ | Stephanie Cooper, 202.624.7864
27-28 Joint http://www.4cleanair.org/phoenix/
Permitting




http://www.4cleanair.org/phoenix/



Mar 5-7 |ADD Quorum Michael Morton, R6
Meeting Hotel
Tampa, FL
March ORIA Philadelphia [Dennis OConnor
12-16 National
Meeting
March NACAA/EPA | Indianapolis |Deb Stackhouse, OAQPS or
27-29 Joint Amy Royden-Bloom, 202/624-7864
Training
Committee
Mtg
March ORIA Philadelphia |Dennis OConnor
12-16 National

Meeting






